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Open Meetings
Statewide agencies and regional agencies that extend into four or more counties post
meeting notices with the Secretary of State.
Meeting agendas are available on the Texas Register's Internet site:
http://www.sos.state.tx.us/open/index.shtml
Members of the public also may view these notices during regular office hours from a
computer terminal in the lobby of the James Earl Rudder Building, 1019 Brazos (corner
of 11th Street and Brazos) Austin, Texas.  To request a copy by telephone, please call
463-5561 in Austin. For out-of-town callers our toll-free number is 800-226-7199. Or
request a copy by email: register@sos.state.tx.us
For items not available here, contact the agency directly. Items not found here:
• minutes of meetings
• agendas for local government bodies and regional agencies that extend into fewer
than four counties
• legislative meetings not subject to the open meetings law
The Office of the Attorney General offers information about the open meetings law,
including Frequently Asked Questions, the Open Meetings Act Handbook, and Open
Meetings Opinions.
http://www.oag.state.tx.us/opinopen/opengovt.shtml
The Attorney General's Open Government Hotline is 512-478-OPEN (478-6736) or toll-
free at (877) OPEN TEX (673-6839).
Additional information about state government may be found here:
http://www.state.tx.us/
...
Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a
disability must have equal opportunity for effective communication and participation in
public meetings. Upon request, agencies must provide auxiliary aids and services, such as
interpreters for the deaf and hearing impaired, readers, large print or Braille documents.
In determining type of auxiliary aid or service, agencies must give primary consideration
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail,




The Honorable Joel D. Littleeld
Hunt County Attorney
Post Ofce Box 1097
Greenville, Texas 75403-1097
Re: Whether a deputy sheriff may use a county patrol vehicle to per-
form off-duty security work (Request No. 0482-GA)
Briefs requested by June 8, 2006
RQ-0483-GA
Requestor:
The Honorable David A. Castillo
52nd Judicial District Attorney
Post Ofce Box 919
Gatesville, Texas 76528-0919
Re: Issuance of a certicate of obligation by a city council for a water
system improvement project (Request No. 0483-GA)
Briefs requested by June 8, 2006
For further information, please access the website at





Of¿ce of the Attorney General
Filed: May 10, 2006
Opinions
Opinion No. GA-0427
The Honorable David Swinford
Chair, Committee on State Affairs
Texas House of Representatives
Post Ofce Box 2910
Austin, Texas 78768-2910
Re: Whether the Comptroller of Public Accounts has constitutional
or statutory authority to "research, analyze and report" about a state
agency and the organic legislation creating the agency (RQ-0424-GA)
S U M M A R Y
The Comptroller of Public Accounts does not have the authority to ini-
tiate and conduct an investigation into the effectiveness and efciency
of a state agency’s policies, management, scal affairs, or operations
as formerly authorized by the Government Code. State agencies, de-
partments, and ofces are statutorily required to provide assistance to
a legislative committee upon the committee’s request. A state agency,
department or ofce may respond to a single legislator’s request for as-
sistance and information only within constitutional and statutory lim-
its of authority. The Tax Code does not authorize the Comptroller to
investigate state agencies and their policies, management, and opera-
tions and issue a report thereon, except in response to a request from
the Governor. Also, the Tax Code authorizes the Comptroller to initiate
and conduct an investigation of certain agency expenditures, receipts,
and disbursements, but this cannot be construed as authorizing a more
broad based investigation into the effectiveness and efciency of a state
agency’s policies, management, scal affairs, and operations.
For further information, please access the website at





Of¿ce of the Attorney General
Filed: May 10, 2006
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TITLE 1. ADMINISTRATION
PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION
CHAPTER 353. MEDICAID MANAGED CARE
The Texas Health and Human Services Commission (HHSC
or Commission) proposes to amend Chapter 353, Subchapter
A, §353.2 and §353.3 and Subchapter E, §§353.403, 353.405,
353.407, 353.409, 353.411, 353.413, 353.415, 353.417 and
353.419. Chapter 353 describes standards for the Medicaid
Managed Care program.
HHSC proposes to amend the following rules: §353.2, Def-
initions; §353.3, Experience Rebate in the Managed Care
Program; §353.403, Enrollment; §353.405, Marketing;
§353.407, Requirements of Health Maintenance Organiza-
tions; §353.409, Scope of Services; §353.411, Accessibility of
Services; §353.413, Managed Care Benets and Services for
Children Under 21 Years of Age; §353.415, Member Complaint
Procedures; §353.417, Quality Assessment and Performance
Improvement; and §353.419, Financial Standards.
Background and Purpose
The current Medicaid Managed Care rules were adopted to be
effective February 28, 1997 (22 TexReg 1799) (1997). They
were most recently amended to be effective August 10, 2005, (30
TexReg 4466) (2005). The 79th Legislature, Regular Session,
2005, through Senate Bill 1188, mandated that HHSC adopt
rules that dene "regular business hours." These rules imple-
ment provisions of Section 6 of SB 1188 and include revisions to
update and clarify language.
Section-by-Section Summary
HHSC proposes to amend Chapter 353, Medicaid Man-
aged Care, as outlined in this section-by-section summary.
Throughout, the amendments replace "Health Maintenance
Organization" and "HMO," wherever they occur, with "Managed
Care Organization" and "MCO." HHSC proposed to change the
term HMO to MCO to designate not only HMOs, but Exclusive
Provider Benet Plans (EPBP) and approved non-prot health
corporations as well. In some instances, terms that are not
being changed have been capitalized because they have been
added to the dened terms in §353.2. These are the only
changes made to §§353.405, 353.409, 353.413, and 353.417.
Other changes to Chapter 353 are summarized below.
Subchapter A of Chapter 353, relating to general provisions, de-
scribes general information for the Medicaid managed care pro-
gram. In §353.2, Denitions, the proposed amendments add,
update, and re-order the denitions of terms used throughout
Chapter 353 and make minor, non-substantive editorial correc-
tions. In addition, references to the STAR+PLUS Program have
been deleted. In §353.3, Experience Rebate in the Managed
Care Program, existing language will be deleted and replaced
with new broader language that will align the Medicaid Managed
Care and Children’s Health Insurance Program (CHIP) experi-
ence rebate rules.
Subchapter E, Standards for Medicaid Managed Care, sets forth
the standards for the Medicaid managed care program. The cri-
teria and standards for enrollment in a Medicaid managed care
organization are described in §353.403. The proposed amend-
ments to §353.403, Enrollment, replace "Health Plan" with "Man-
aged Care Plan" to more clearly describe these organizations.
The proposed amendment adds Primary Care Case Manage-
ment (PPCM) and EPBP to the array of Medicaid managed care
arrangements. An EPBP is another form of managed care. Sec-
tion 353.403(i) is amended to allow HHSC’s Executive Commis-
sioner discretion in responding to market forces when a new
managed care plan enters a service delivery area. HHSC’s re-
quirements for managed care organizations (previously, health
maintenance organizations) and their subcontractors are listed
in §353.407, Requirements of Health Maintenance Organiza-
tions. HHSC proposes to amend this section by adding new lan-
guage describing the rate at which MCOs must reimburse Fed-
erally Qualied Health Centers (FQHC) and Rural Health Clinics
for services outside of regular business hours.
Section 353.411, Accessibility of Services, outlines the MCO’s
obligation to provide services that are accessible to clients. The
proposed amendment adds language requiring MCOs to submit
to the Commission for approval data showing that covered health
services are not available to the member within the required dis-
tance. The language was changed to better correspond with
upcoming practices.
The procedures MCOs must use when responding to member
complaints are dened in §353.415, Member Complaint Proce-
dures. HHSC proposes to amend §353.415 by adding the terms
"and Appeal" to the title and the section where indicated. Medic-
aid Managed Care clients may request an appeal of any "action"
taken by the MCO. They may also submit a complaint on any
matter other than an "action" taken by the MCO.
The Commission proposes to amend §353.419, Financial Stan-
dards. The proposed amendments add new language establish-
ing requirements for MCOs and delete obsolete language estab-
lishing requirements for HMOs. The proposed language broad-
ens the standards to cover more than solvency.
Fiscal Note
Thomas M. Suehs, Deputy Executive Commissioner for Finan-
cial Services, has determined that during the rst ve-year pe-
riod the proposed amendments to the rules are in effect the s-
cal impact to the state will be neutral for state scal years 2006 -
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2010. The proposed amendments will not result in any scal im-
plications for local health and human services agencies. Local
governments will not incur additional costs.
Small and Micro-business Impact Analysis
Mr. Suehs has also determined that there will be no effect on
small businesses or micro businesses to comply with the amend-
ments, as they will not be required to alter their business prac-
tices as a result of the rule. There are no anticipated economic
costs to persons who are required to comply with the proposed
amendments to the rules. There is no anticipated negative im-
pact on local employment.
Public Benet
Mr. David Balland, Associate Commissioner for Medicaid and
CHIP, has determined that for each year of the rst ve years
the proposed amendments are in effect, the public will benet
from the adoption of the rules. The anticipated public benet of
enforcing the proposed amendments will be improved access to
and quality of health care services.
Regulatory Analysis
HHSC has determined that the proposed amendments are not
"major environmental rules" as dened by §2001.0225 of the
Texas Government Code. A "major environmental rule" is de-
ned to mean a rule the specic intent of which is to protect the
environment or reduce risk to human health from environmen-
tal exposure and that may adversely affect, in a material way,
the economy, a sector of the economy, productivity, competition,
jobs, the environment or the public health and safety of a state
or a sector of the state. This proposal is not specically intended
to protect the environment or reduce risks to human health from
environmental exposure.
Takings Impact Assessment
HHSC has determined that the proposed amendments do not
restrict or limit an owner’s right to his or her property that would
otherwise exist in the absence of government action and, there-
fore, do not constitute a taking under §2007.043 of the Govern-
ment Code.
Public Comment
Written comments on the proposed amendments to the
rules may be submitted to Gilbert Estrada, Policy Analyst
in the Medicaid/CHIP Division, Texas Health and Human
Services Commission, P.O. Box 85200, MC-H600, Austin,
Texas 78708-5200, by fax to (512) 491-1953, or by e-mail to
gilbert.estrada@hhsc.state.tx.us within 30 days of publication
of this proposal in the Texas Register.
Public Hearing
A public hearing is scheduled for May 30, 2006, from 9:00 a.m.
to 10:00 a.m. in the HHSC Lone Star Conference Room at 11209
Metric Boulevard, Austin, Texas. Persons requiring further infor-
mation, special assistance, or accommodations should contact
Meisha Spencer at (512) 491-1453.
SUBCHAPTER A. GENERAL PROVISIONS
1 TAC §353.2, §353.3
Statutory Authority
The amendments are proposed under the Texas Government
Code, §531.033, which provides the Executive Commissioner of
HHSC with broad rulemaking authority; the Human Resources
Code, §32.021, and the Texas Government Code, §531.021(a),
which provide HHSC with the authority to administer the federal
medical assistance (Medicaid) program in Texas.
The proposed amendments affect the Human Resources Code,
Chapter 32, and the Texas Government Code, Chapter 531. No
other statutes, articles, or codes are affected by this proposal.
§353.2. Denitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the content clearly indicates otherwise.
(1) Action--An action is dened as:
(A) The denial or limited authorization of a requested
Medicaid service, including the type or level of service;
(B) the reduction, suspension, or termination of a pre-
viously authorized service;
(C) the failure to provide services in a timely manner;
[, the failure of an HMO to act within the timeframes set forth by the
Commission and state and federal law;]
(D) the denial in whole or in part of payment for a ser-
vice;
(E) the failure of a Managed Care Organization (MCO)
to act within the timeframes set forth by the Commission and state and
federal law; or
(F) [(E)] [or] for a resident of a rural area with only one
MCO [HMO], the denial of a Medicaid member’s [Members’] request
to obtain services outside [of] the Network.
(2) Acute Care--Preventive care, primary care, and other
medical or behavioral health care provided [under the direction of a
physician] for a condition having a relatively short duration.
(3) Acute Care Hospital--A hospital that provides acute
care services.
(4) Adverse Determination--A determination by an MCO
that the health and behavioral health care services furnished, or pro-
posed to be furnished, to a patient are not medically necessary or ap-
propriate.
(5) [(4)] Agreement or Contract--The formal, written, and
legally enforceable contract [Contract] and amendments thereto be-
tween the Commission and MCOs [HMOs].
(6) [(5)] Allowable Revenue--All managed care revenue
received by the MCO [HMO] pursuant to the contract [Contract] during
the contract period [Contract Period], including retroactive adjustments
made by HHSC. This would include any revenue earned on Medic-
aid managed care funds such as investment income, earned interest, or
third party administrator earnings from services to delegated networks.
(7) [(6)] Appeal--The formal process by which a member
or his or her representative requests a review of the MCO’s action. [a
request for review of an Action.]
(8) [(7)] Behavioral Health Services--Covered services
for the treatment of mental health or chemical dependency disorders.
[emotional disorders, or chemical abuse or dependence.]
(9) [(8)] Capitation Rate--A xed predetermined fee paid
by HHSC to the MCO [HMO] each month, in accordance with the con-
tract [Contract], for each enrolled member [Member] in exchange for
which the MCO arranges [HMO arranging] for or provides [providing]
a dened set of covered services [Covered Services] to the member
[such a Member], regardless of the amount of covered services [Cov-
ered Services] used by the enrolled member [Member].
31 TexReg 4126 May 19, 2006 Texas Register
(10) [(9)] Client--Any Medicaid-eligible recipient.
(11) [(10)] CMS--The Centers for Medicare & Medicaid
Services, which is the federal agency responsible for administering
Medicare and overseeing state administration of Medicaid and the Chil-
dren’s Health Insurance Program (CHIP). [the federal agency charged
with oversight of all states participating in the Medicaid program.]
(12) [(11)] Commission--The Texas Health and Human
Services Commission.
(13) [(12)] Complainant--A member [Member] or a treat-
ing provider or other individual designated to act on behalf of the mem-
ber[,] who les a complaint.
(14) [(13)] Complaint--Any dissatisfaction expressed by a
complainant [Complainant], orally or in writing to the MCO [HMO],
about any matter related to the MCO [HMO] other than an action [Ac-
tion]. Subjects for complaints [Complaints] may include, but are not
limited to:
(A) the quality of care of services provided,
(B) aspects of interpersonal relationships such as rude-
ness of a provider or employee [or failure to respect]; and
(C) failure to respect the Medicaid member’s rights.
(15) [(14)] Contract--The formal, written, and legally en-
forceable agreement and any[,] amendments[,] and documents [docu-
ment] incorporated into the agreement between an MCO [HMO] and
HHSC.
(16) [(15)] Core Service Area--The core set of service area
counties dened by HHSC for the Medicaid Managed Care [STAR
and STAR+PLUS] programs in which Medicaid eligibles[, people who
are eligible for managed care,] will be required to enroll in the MCO
[HMO].
(17) [(16)] Covered Services--Health Care Services [care
services] the MCO [HMO] must arrange to provide to member [Mem-
bers], including all services required by the Commission, state and fed-
eral law, and all value added services [Value-added Services] negoti-
ated by the Commission and an MCO [HMO]. Covered services [Ser-
vices] include behavioral health services [Behavioral Health Services].
(18) [(17)] Cultural Competency--The ability of individu-
als and systems to provide services effectively to people of various cul-
tures, races, ethnic backgrounds, and religions in a manner that recog-
nizes, values, afrms, and respects the worth of the individuals and
protects and preserves their dignity.
(19) [(18)] Day--A calendar day, unless specied other-
wise.
(20) [(19)] Default Enrollment--The process established by
HHSC to assign a mandatory Medicaid Managed Care enrollee to an
MCO when an MCO has not been selected by the client. [Assignment
of a client to a PCP and HMO by the Commission if the client does not
select a PCP and HMO during the enrollment period established by the
Commission.]
(21) [(20)] Disproportionate Share Hospital (DSH)--A
hospital that serves a higher than average number of Medicaid and
other low-income patients and receives additional reimbursement
from the State.
(22) [(21)] Disability--A physical or mental impairment
that substantially limits one or more of an individual’s major life
activities, such as caring for oneself, performing manual tasks, walk-
ing, seeing, hearing, speaking, breathing, learning, socializing and/or
working.
(23) [(22)] Elective Enrollment--Selection of a PCP and
MCO [HMO] by a client during the enrollment period established by
the Commission.
(24) [(23)] Emergency Behavioral Health Condition--Any
condition, without regard to the nature or cause of the condition, which
in the opinion of a prudent layperson possessing an average knowledge
of health and medicine:
(A) requires immediate intervention and/or medical at-
tention without which the client [Client] would present an immediate
danger to themselves or others, or
(B) renders the client [Client] incapable of controlling,
knowing or understanding the consequences of his or her actions.
(25) [(24)] Emergency Services--Covered inpatient and
outpatient services furnished by a Provider that is qualied to furnish
such services that are needed to evaluate or stabilize an emergency
medical condition and/or an emergency behavioral health condition,
including Post-stabilization Care Services [Emergency Medical Con-
dition and/or an Emergency Behavioral Health Condition].
(26) [(25)] Emergency Medical Condition--A medical con-
dition manifesting itself by acute symptoms of recent onset and suf-
cient severity (including severe pain), such that a prudent layperson,
who possesses an average knowledge of health and medicine, could
reasonably expect the absence of immediate medical care could result
in:
(A) placing the patient’s health in serious jeopardy;
(B) serious impairment to bodily functions;
(C) serious dysfunction of any bodily organ or part;
(D) serious disgurement; or
(E) serious jeopardy to the health of a pregnant woman
or her unborn child.
(27) [(26)] Encounter--A covered service [Covered Ser-
vice] or group of covered service [Covered Services] delivered by a
provider [Provider] to a member [Member] during a visit between the
member [Member] and provider [Provider]. This also includes value
added [Value-added] services.
(28) [(27)] EPSDT--The federally mandated Early and Pe-
riodic Screening, Diagnosis and Treatment program dened in Chapter
33 of Title 25 of the Texas Administrative Code. The State of Texas
has adopted the name Texas Health Steps (THSteps) for its EPSDT pro-
gram.
(29) [(28)] EPSDT-CCP--The Early and Periodic Screen-
ing, Diagnosis and Treatment-Comprehensive Care Program, includes
medically necessary benets for children under 21 years of age in ad-
dition to benets available to the general Medicaid population.
(30) Exclusive Provider Benet Plan (EPBP)--A Managed
Care Plan that complies with 28 TAC §§3.9201 - 3.9212, relating to the
Texas Department of Insurance’s requirements for exclusive provider
benet plans, and contracts with the Commission to provide CHIP or
Medicaid coverage.
(31) [(29)] Experience Rebate--The portion of the MCO’s
[HMO’s] net income before taxes that is returned to the State in ac-
cordance with 28 TAC Chapter 11, Subchapter S, relating to solvency
standards for Medicaid managed care organizations.
(32) [(30)] Fair Hearing--The process adopted and imple-
mented by HHSC in Chapter 357 of this title, relating to Medical Fair
PROPOSED RULES May 19, 2006 31 TexReg 4127
Hearing rules, in compliance with federal regulations and state rules
relating to Medicaid Fair Hearings.
(33) Federally Qualied Health Center (FQHC)--An entity
certied by CMS to meet the requirements of §1861(aa)(3) of the Social
Security Act (42 U.S.C. §1395x(aa)(3)) as a Federally Qualied Health
Center that is enrolled as a Provider in the Texas Medicaid program.
(34) [(31)] Federal Waiver--Any waiver permitted under
federal law and approved by CMS that allows states to implement Med-
icaid managed care.
(35) [(32)] Health Care Services--The acute, behavioral
health care and health-related services that an enrolled population
might reasonably require in order to be maintained in good health,
including, at a minimum, emergency services and inpatient and
outpatient services.
(36) [(33)] Health and Human Services Commission
(HHSC)--The single state agency charged with administration and
oversight [over sight] of the state Medicaid program. The Commis-
sion’s authority is established in Chapter 531 of the Government Code.
(37) [(34)] Health Maintenance Organization (HMO)
[HMO (Health Maintenance Organization) or Contractor]--An organi-
zation that holds a certicate of authority from the Texas Department
of Insurance to operate as an HMO under Chapter 843 [20A] of the
Texas Insurance Code or a certied Approved Non-Prot Health
Corporation (ANHC) formed in compliance with Chapter 844 [Article
21.52F] of the Texas Insurance Code.
(38) [(35)] Hospital--A licensed public or private institu-
tion as dened in the Texas Health and Safety Code at [by] Chapter
241, relating to hospitals, or Chapter 261, relating to municipal hospi-
tals [Texas Health and Safety Code].
(39) [(36)] Managed Care--A health delivery system in
which the overall care of a patient is coordinated by or through a single
provider or organization.
(40) MCO--An entity that has a valid Texas Department of
Insurance certicate of authority to operate as a Health Maintenance
Organization under Chapter 843 of the Texas Insurance Code, an ap-
proved nonprot health corporation under Chapter 844 of the Texas
Insurance Code, or an Exclusive Provider Benet Plan issued by an in-
surer licensed by the Texas Department of Insurance, as described at 28
TAC Chapter 3, Subchapter KK, relating to exclusive provider benet
plans.
(41) Managed Care Plan--Includes Primary Care Case
Management (PCCM), HMO, and Exclusive Provider Benet Plans
(EPBP).
(42) [(37)] Marketing--Any communication from an MCO
to a client who is not enrolled with an MCO that can reasonably be
interpreted as intended to inuence the client’s decision to enroll, not
to enroll, or to disenroll from a particular MCO. [Any communication
from the HMO to a Client that can reasonably be interpreted as intended
to inuence the Client’s decision to enroll or to disenroll from a partic-
ular HMO.]
(43) [(38)] Marketing Materials--Materials that are pro-
duced in any medium by or on behalf of the MCO that [HMO and] can
reasonably be interpreted as intending to market to potential members.
Health-related materials are not marketing materials. [transfer goods,
ideas, concepts or information from producer to consumer or Clients.]
(44) [(39)] Medicaid--The medical assistance program au-
thorized and funded pursuant to Title XIX, of the Social Security Act
(42 U.S.C. §1396 et seq) and administered by HHSC.
(45) [(40)] Medical Home--A PCP or specialty care
provider [Provider] who has accepted the responsibility for providing
accessible, continuous, comprehensive and coordinated care to mem-
bers [Members] participating in an HHSC MCO [HMO].
(46) [(41)] Medically Necessary Behavioral Health Ser-
vices--Those behavioral health services that are documented and:
(A) are reasonable and necessary for the diagnosis or
treatment of a mental health or chemical dependency disorder or to im-
prove, maintain or prevent deterioration of functioning resulting from
such a disorder;
(B) are in accordance with professionally accepted clin-
ical guidelines and standards of practice in behavioral health care;
(C) are furnished in the most appropriate and least re-
strictive setting in which services can be safely provided;
(D) are the most appropriate level or supply of service
that can [safely] be safely provided;
(E) could not have been omitted without adversely af-
fecting the member’s mental and/or physical health or the quality of
care rendered; [, and]
(F) are not experimental or investigational; and [.]
(G) are not primarily for the convenience of the Mem-
ber or Provider.
(47) [(42)] Medically Necessary Health Services [neces-
sary health services]--Health services other than behavioral health ser-
vices that are documented and:
(A) reasonable and necessary to prevent illness
[illnesses] or medical conditions, or provide early screening, inter-
ventions, and/or treatments for conditions that cause suffering or
pain, cause physical deformity or limitations in function, threaten to
cause or worsen a handicap, cause illness or inrmity of a member, or
endanger life;
(B) provided at appropriate facilities and at the appro-
priate levels of care for the treatment of the member’s medical condi-
tions;
(C) consistent with health care practice guidelines and
standards that are issued by professionally recognized health care or-
ganizations or governmental agencies;
(D) consistent with the diagnoses of the conditions;
[and]
(E) no more intrusive or restrictive than necessary to
provide a proper balance of safety, effectiveness, and efciency; [. ]
(F) are not experimental or investigative; and
(G) are not primarily for the convenience of the member
or provider.
(48) [(43)] Member--A person who is eligible for benets
under Title XIX of the Social Security Act and Medicaid, is in a Med-
icaid eligibility category included in the Medicaid Managed Care Pro-
gram, and is enrolled in the Medicaid Managed Care Program and a
Medicaid MCO. [the (Medicaid) medical assistance program under Ti-
tle XIX of the Social Security Act and is enrolled with the STAR or
STAR +PLUS program.]
(49) [(44)] Member education program--A planned pro-
gram of education:
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(A) concerning [regarding] access to health care
through the managed care organization and about specic health
topics;
(B) that is approved by the Health and Human Services
Commission; and
(C) is provided to members through a variety of mech-
anisms that must include, at a minimum, written materials and face-to-
face or audiovisual communications.
(50) [(45)] Member Materials--All written materials pro-
duced or authorized by the MCO [HMO] and distributed to members
[Members] or potential members containing information concerning
the MCO [HMO]. Member materials [Materials] include, but are not
limited to, Member ID cards, Member handbooks, Provider directories,
and Marketing Materials.
(51) Outside Regular Business Hours--As applied to
FQHCs and RHCs, means before 8 a.m. and after 5 p.m. Monday
through Friday, weekends, and federal holidays.
(52) [(46)] Participating MCOs [HMOs]--Those MCOs
[HMOs] that have a contract with the Commission to provide services
to Medicaid managed care members.
(53) [(47)] Primary Care Case Management (PCCM)
[PCCM (Primary Care Case Management)]--PCCM is a managed care
model [delivery system] allowed under federal regulations in which
the Commission contracts with providers to form a managed care
provider network.
(54) [(48)] Primary Care Provider (PCP)--A physician or
other provider who has agreed with the MCO [HMO] to provide a Med-
ical Home to members [Members] and who is responsible for providing
initial and primary care to patients, maintaining the continuity of pa-
tient care, and initiating referral for care.
(55) [(49)] Provider--A credentialed and licensed individ-
ual, facility, agency, institution, organization or other entity, and its em-
ployees and subcontractors, that have a Contract with the MCO for the
delivery of covered services to the MCO’s members. [Credentialed and
licensed individuals, facilities, agencies, institutions, organizations or
other entities, and its employees and subcontractors, that have a con-
tract with the HMO for the delivery of Covered Services to the HMO’s
Members.]
(56) [(50)] Provider Education Program [education pro-
gram]--Program of education about the Medicaid managed care
program and about specic health care issues presented by the man-
aged care organization to its providers through written materials and
training events.
(57) [(51)] Provider Network or Network--All providers
[Providers] that have contracted with the MCO [HMO] for the appli-
cable program.
(58) [(52)] QAPI--Quality Assessment Performance Im-
provements.
(59) [(53)] Quality Improvement--A system to continu-
ously examine, monitor and revise processes and systems that support
and improve administrative and clinical functions.
(60) [(54)] Risk--The potential for loss as a result of ex-
penses and costs of the MCO exceeding payments made by HHSC un-
der the contract. [if the HMO’s expenses and costs exceed payments
made by HHSC under the Contract.]
(61) Rural Health Clinic (RHC)--An entity that meets
all of the requirements for designation as a rural health clinic under
§1861(aa)(1) of the Social Security Act (42 U.S.C. §1395x(aa)(1))
and is approved for participation in the Texas Medicaid program.
(62) [(55)] Service Area--The counties included in any
HHSC-dened Core Service Area as applicable to each MCO [HMO].
(63) [(56)] Signicant Traditional Provider (STP)--
Providers identied by HHSC as having provided a signicant level of
care to the target population. Disproportionate Share Hospitals (DSH)
are also Medicaid STPs.
[(57) STAR Program--The State of Texas Access Reform
(STAR), means the State of Texas Medicaid managed care program in
which HHSC contracts with HMOs to provide, arrange for, and coordi-
nate preventive, primary, and acute care Covered Services to non-dis-
abled children and families, and pregnant women.]
[(58) STAR+PLUS Program--The State of Texas Medic-
aid managed care program in which HHSC contracts with HMOs to
provide and coordinate preventive, primary, acute, and long-term care
covered services to persons age 21 years and older with disabilities
and elderly persons age 65 and over who qualify for Medicaid through
SSI/MAO.]
(64) [(59)] Supplemental Security Income (SSI)--The fed-
eral cash assistance program of direct nancial payments to the aged,
blind, and disabled administered by the Social Security Administration
(SSA) under Title XVI of the Social Security Act. All persons who are
certied as eligible for SSI in Texas are eligible for Medicaid. Local
SSA claims representatives make SSI eligibility determinations. The
transactions are forwarded to the SSA in Baltimore, which then noties
the states through the State Data Exchange (SDX).
(65) [(60)] TDI--Texas Department of Insurance.
(66) [(61)] Texas Health Steps (THSteps)--The name
adopted by the State of Texas for the federally mandated Early and
Periodic Screening, Diagnosis and Treatment (EPSDT) program
described at 42 U.S.C. §1905d(r) and 42 CFR §440.40 and §§441.40
- 441.62.
(67) [(62)] Value-Added Services--Additional services for
coverage beyond those specied in the Request For Proposal. Value-
Added Services must be actual health care services or benets rather
than gifts, incentives, health assessments or educational classes. Best
practice approaches to delivering covered services [Covered Services]
are not considered Value-Added Services. For foster children in a
statewide Medicaid managed care program, value added services may
include non-health care services and benets that support the physical,
mental and/or developmental well being of the child.
§353.3. Experience Rebate in the Managed Care Program.
[(a)] Each Managed Care Organization (MCO) participating
in Medicaid managed care must pay to the state an experience rebate
calculated according to the graduated rebate method described in the
MCO’s contract with HHSC. [Each health maintenance organization
(HMO) participating in the State of Texas Access Reform (STAR) and
the State of Texas Access Reform Plus (STAR+Plus) program must pay
to the state an experience rebate calculated according to the graduated
rebate method described in subsection (b) of this section. The expe-
rience rebate is based on the excess of allowable HMO revenues, as
dened by the state, over allowable HMO expenses, as dened by the
state, as reviewed and conrmed by the state and as specied in the
contract between HHSC and the HMO.]
[(b) The graduated rebate method is as follows:]
[(1) The HMO retains 100 percent of that portion of excess
allowable revenues that falls between zero and less than or equal to
three percent of total allowable revenues.]
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[(2) The HMO retains 75 percent of that portion of excess
allowable revenues that falls between three percent and less than or
equal to seven percent of total allowable revenues. The remaining 25
percent is paid to the state.]
[(3) The HMO retains 50 percent of that portion of excess
allowable revenues that falls between seven percent but less than or
equal to 10 percent of total allowable revenues. The remaining 50 per-
cent is paid to the state.]
[(4) The HMO retains 25 percent of that portion of excess
allowable revenues that falls between 10 percent but less than or equal
to 15 percent of total allowable revenues. The remaining 75 percent is
paid to the state.]
[(5) The HMO pays to the state 100 percent of that portion
of excess allowable revenues that is greater than 15 percent of total
allowable revenues.]
[(6) The state reserves the right to modify the rebate
method in this subsection for purposes of establishing incentive pro-
grams to encourage HMO’s to meet or exceed goals and objectives of
the Medicaid Managed Care Program established by the Commission
through its contract.]
[(c) The experience rebate is based on a pre-tax basis.]
[(d) Losses incurred for one contract period can only be carried
forward to the next contract period.]
[(e) There are two settlements for payment of the experience
rebate, which will be paid by the HMO to the state as prescribed by the
state. The state reserves the right to make corrections to the settlements
based on an audit/review by the state or other documentation acceptable
to the state. The state may also adjust the experience rebate if the state
determines that the HMO paid afliates amounts for goods or services
that are higher than the fair market value of the goods and services in
the service area.]
[(f) Effective for the SFY 2003 contract period, the tiered
methodology is applied to the sum of the Net Income Before Taxes for
all STAR, STAR+PLUS HMO, and Children’s Health Insurance Plan
(CHIP) service areas.]
[(g) HHSC is the nal authority in assessing the amount of the
experience rebate.]
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER E. STANDARDS FOR
MEDICAID MANAGED CARE
1 TAC §§353.403, 353.405, 353.407, 353.409, 353.411,
353.413, 353.415, 353.417, 353.419
The amendments are proposed under the Texas Government
Code, §531.033, which provides the Executive Commissioner of
HHSC with broad rulemaking authority; the Human Resources
Code, §32.021, and the Texas Government Code, §531.021(a),
which provide HHSC with the authority to administer the federal
medical assistance (Medicaid) program in Texas.
The proposed amendments affect the Human Resources Code,
Chapter 32, and the Texas Government Code, Chapter 531. No
other statutes, articles, or codes are affected by this proposal.
§353.403. Enrollment.
(a) For purposes of this section, managed care plan [Health
Plan] includes Primary Care Case Management (PCCM), [and] health
maintenance organizations (HMO) and Exclusive Provider Benet
Plans (EPBP).
(b) The Commission will determine which Medicaid eligible
clients residing in a Medicaid Managed Care service area will be
mandatory or voluntary members and which Medicaid eligible clients
may be excluded from participation in managed care.
(c) The Commission or its designee will conduct enrollment
and disenrollment activities. The Commission may not contract with a
participating managed care organization to serve as the administrator
for enrollment or disenrollment activities in any area of the state.
(d) The Commission will establish procedures for enrollment
into participating managed care plans [Health Plans] and with primary
care providers (PCPs), including enrollment periods and time limits
within which enrollment must occur. Members who are mandatory
members must select a managed care plan [Health Plan] and PCP
within the time period allowed by the department or be defaulted to a
managed care plan [Health Plan] and PCP.
(e) Mandatory members who fail to select a managed care plan
[Health Plan] or PCP during the period established by the Commis-
sion will have a managed care plan [Health Plan] or PCP selected for
them by the Commission or its designee using criteria determined by
the Commission. The Commission shall establish a detailed default
methodology that incorporates the following requirements.
(1) A member who does not select a PCP and managed
care plan [Health Plan] will be assigned a PCP and managed care plan
[Health Plan] through the default process established by the Commis-
sion. A member who selects a managed care plan [Health Plan] but not
a PCP, will be assigned to the selected managed care plan [Health Plan]
and the member will be assigned to a PCP through the default process.
A member who selects a PCP but not a managed care plan [Health Plan]
will be assigned to the PCP chosen by the member, subject to PCP re-
strictions on client age, gender, and capacity, and the member will be
assigned to a managed care plan [Health Plan] through a manual de-
fault process that is established by the Commission.
(2) Each member, who has not selected a PCP, will be de-
faulted to the PCP with whom there is the most recent Medicaid man-
aged care encounter history. The number of encounters between the
member and the PCP may also be considered.
(3) If there is no Medicaid managed care encounter history,
each member will be defaulted to the PCP with whom there is the most
recent traditional Medicaid claims history. The number of prior en-
counters between the member and the PCP may also be considered.
(4) If a member does not have history with a PCP, the mem-
ber will be defaulted to a PCP on the basis of geographic proximity to
the PCP.
(5) The Commission may identify other criteria to be used
along with the criteria based on geographic proximity such as, but not
limited to, capacity of the PCP, PCP performance, and greatest variance
between the percentage of elective and default enrollments (with the
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percentage of default enrollments subtracted from the percentage of
elective enrollments).
(6) The Commission will develop a methodology for as-
signment of defaults to each managed care plan [Health Plan] in the
service area. Such methodology may be based on managed care plan
[Health Plan] performance, the greatest variance between the percent-
age of elective and default enrollments (with the percentage of default
enrollments subtracted from the percentage of elective enrollments), or
other factors determined by the Commission.
(7) Members who cannot be assigned to a PCP and man-
aged care plan [Health Plan] on the basis of an automated default
process may be assigned through a manual default process determined
by the Commission.
(8) Members with special medical needs may be defaulted
on the basis of a manual default methodology if such members can be
identied and if the automated default process cannot be administered
for such members.
(9) A member [Member] who is defaulted to a PCP who
is contracted with only one managed care plan [Health Plan] will be
assigned to that managed care plan [Health Plan].
(10) PCP restrictions on Client age, gender, and capacity
will be considered as limitations to default assignments to PCPs.
(11) Family members shall be defaulted to the same PCP
and managed care plan [Health Plan] to the maximum extent possible
within the limitation of PCP restrictions on client age, gender, and ca-
pacity by managed care plan [Health Plan] as well as geographic prox-
imity.
(12) The detailed default methodology developed by the
Commission will be fully applicable to each managed care plan [Health
Plan] in the Medicaid managed care program by service area. However,
the number of defaults assigned to the state-administered PCCM net-
work will be restricted as follows:
(A) If a member [Member] is defaulted to a PCP who is
contracted only with the PCCM program, the member [Member] will
be defaulted to the PCCM program;
(B) If a member [Member] is defaulted to a PCP who is
contracted with the PCCM program and an MCO [HMO], the member
[Member] will be defaulted to the MCO [HMO];
(C) If a member is defaulted to a PCP who is contracted
with the PCCM program and two or more MCOs [HMOs], the member
will be defaulted to one of the MCOs [HMOs] on the basis of paragraph
(6) of this subsection;
(D) A member will be defaulted to the PCCM program
if a PCCM provider is the only PCP within reasonable geographical
proximity to the member as dened by the Commission.
(f) A member may request to change managed care plan
[Health Plan] at any time and for any reason, regardless of whether
the managed care plan [Health Plan] was selected by the member
or assigned by the Commission. Disenrollment will take place no
later than the rst day of the second month after the month in which
the member has requested termination. Managed care plans [Health
Plans] must inform members of disenrollment procedures at the
time of enrollment. Managed care plans [Health Plans] must notify
members in appropriate communication formats.
(g) The Commission shall establish limits for the number of
members each PCP may accept to ensure members have reasonable
access to the provider. The Commission shall develop criteria to allow
exceptions to this limit on a case-by-case basis, provided the exceptions
do not adversely affect member access.
(h) Recipients who are located more than 30 miles from the
nearest PCP in a managed care plan [Health Plan] cannot be enrolled
in the managed care plan [Health Plan] unless an exception is made by
the Commission.
(i) The Commission has the option to implement a modied
default process of member enrollment [for a period not to exceed 6
months], when contracting with a new managed care plan [Health Plan]
or when implementing managed care in a new service area.
§353.405. Marketing.
(a) Managed Care Organizations (MCOs) [Health Mainte-
nance Organizations (HMOs)] must submit a marketing plan and all
marketing materials to the Commission for prior written approval.
(b) MCOs [HMOs] may present their marketing materials to
eligible Medicaid clients through any method or media determined to
be acceptable by the Commission. The media may include, but are
not limited to: written materials, such as brochures, posters, or iers,
which can be mailed directly to the client or left at HHSC eligibility
ofces; [Commission-sponsored community] enrollment events; and
public service announcements on radio.
(c) MCO [HMO] enrollment or marketing representatives
are required to complete the Commission’s marketing orientation and
training program prior to engaging in marketing activities on behalf of
the MCO [HMO].
(d) Prohibited marketing practices.
(1) MCOs [HMOs] and providers shall not conduct any di-
rect contact marketing except through [Commission-sponsored] enroll-
ment events.
(2) MCOs [HMOs] and providers shall not make any writ-
ten or oral statement containing material misrepresentations of fact or
law relating to their plan or the Medicaid Managed Care Program.
(3) MCOs [HMOs] and providers [Providers] shall not
make false, misleading or inaccurate statements relating to services or
benets, providers, or potential providers through their plan.
(4) MCOs [HMOs] and providers shall not offer Medicaid
recipients material or nancial gain as an inducement for enrollment,
unless an exception is made by the Commission.
(5) Marketing or enrollment practices of MCOs [HMOs]
and providers shall not discriminate against a client because of a client’s
race, creed, age, color, religion, national origin, ancestry, marital sta-
tus, sexual orientation, physical or mental disability, health status, or
existing need for medical care.
§353.407. Requirements of Managed Care [Health Maintenance]
Organizations.
[(a) An entity or person that contracts with the Commission
under a federal waiver to provide or arrange for services under this
subchapter on a comprehensive risk basis.]
(a) [(b)] Entities or individuals who subcontract with a
Managed Care Organization (MCO) [health maintenance organiza-
tion (HMO)] to provide benets, perform services, or carry out any
essential function of the MCO [HMO] contract shall meet the same
qualications and contract requirements as the MCO [HMO] for the
service, benet, or function delegated under the subcontract.
(b) MCOs must reimburse a Federally Qualied Health Cen-
ter (FQHC) or a Rural Health Clinic (RHC) for Health Care Services
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provided to a Member Outside of Regular Business Hours as dened
at §353.2(51) of this title, at a rate that is equal to the allowable rate
for those services as determined under §32.028(e) and (f), Human Re-
sources Code, if the Member does not have a referral from the Mem-
ber’s Primary Care Physician.
(c) The Commission will require all MCOs [HMOs] to com-
ply with the Commission’s policy on contracting and subcontracting
with historically underutilized businesses (HUBs). The Commission’s
policy is to meet the goals and good faith effort requirements as stated
in the Texas Building and Procurement Commission rules at 1 TAC
§§111.11-111.28, relating to Historically Underutilized Business Pro-
gram.
§353.409. Scope of Services.
(a) All Managed Care Organizations (MCOs) [health mainte-
nance organizations (HMOs)] shall provide services and benets avail-
able to Medicaid clients under the Medicaid program, as dened in
Chapter 354 of this title, relating to Medicaid Health Services, except
services that are excluded from the Medicaid Managed Care Program.
(b) The Commission will establish the scope and level of ben-
ets, which all MCOs [HMOs] must agree to provide as a condition
for participation. These requirements may exceed the scope and level
of covered benets and services available to fee-for-service Medicaid
clients [Clients]. These requirements will be contained in all contracts
entered into by an MCO [HMO] and the Commission.
(c) MCOs [HMOs] are encouraged to provide any value added
[value-added] services or benets beyond the level and scope required
as a condition for participation in the competitive procurement process.
These services and benets cannot increase the cost borne or capitation
rates paid by the Commission during any current contract term or in any
subsequent contract term. These services or benets cannot violate any
other state or federal rule or regulation.
§353.411. Accessibility of Services.
(a) Managed Care Organizations (MCOs) [Health main-
tenance organizations (HMO)] must provide a broad-based and
accessible primary care provider (PCP) network within the service
area to ensure member accessibility to providers in time, distance,
cultural competency and language.
(b) MCOs [HMOs] must have pediatric and family practi-
tioner PCPs in their network of providers in sufcient numbers to
provide regular and preventive pediatric care and THSteps services to
all eligible children enrolled in the service area.
(c) MCOs [HMOs] must have PCPs and acute care hospitals
available throughout the service area to ensure that no member must
travel more than 30 miles to access the PCP, unless the Commission
has made an exception [unless an exception has been made by the Com-
mission].
(d) MCOs [HMOs] must have PCPs in sufcient numbers to
ensure that no member must wait an unreasonable amount of time for
an appointment, and that no member must wait an unreasonable amount
of time to be seen at their appointed time.
(e) MCOs [HMOs] must ensure the reasonable availability and
accessibility of specialists in all areas of medical and behavioral health
practice. Specialists must also be reasonably accessible to members in
time, distance, cultural competency and language.
(f) A member must not be required to travel in excess of 75
miles to secure initial contact with referral specialists; special hospitals;
psychiatric hospitals; diagnostic and therapeutic services; and single
service health care physicians, dentists or providers except as provided
in subsections (g) and (h) of this section.
(g) If any service or provider is not available to a member
within the mileage radius specied in subsection (f) of this section, the
MCO [HMO] must submit to the Commission for approval data that in-
dicates covered health services are not available to the member within
the required distance [health care utilization data that indicate a normal
pattern for securing health care services within the service area].
(h) The provisions in subsection (f) of this section do not pre-
clude an MCO [HMO] from making arrangements with another source
outside the service area for members to receive a higher level of skill or
specialty than the level that is available within the MCO [HMO] ser-
vice area such as, but not limited to, treatment of cancer, burns, and
cardiac diseases.
(i) MCOs [HMOs] must provide education and training to
providers on the specic health and behavioral health problems and
needs of Medicaid Managed Care Program members, and the con-
tract and rule requirements for accessibility and availability. MCO’s
[HMOs] and the Commission shall cooperate and coordinate education
and training activities for providers.
(j) MCOs [HMOs] must develop a written cultural compe-
tency plan describing how the MCO [HMO] will effectively provide
health care services to members from varying cultures, races, ethnic
backgrounds and religions to ensure those characteristics do not pose
barriers to gaining access to needed services. As part of the require-
ment to develop the cultural competency plan, the MCO [HMO] must
at a minimum:
(1) employ multi-cultural and multi-lingual staff;
(2) make available interpreter services for members as
necessary to ensure availability of effective communication regarding
treatment, medical history or health education;
(3) display to HHSC through the written plan a method for
incorporating the plan into the MCOs [HMOs] policy-making process,
administration, and daily practices; and
(4) submit the written plan to HHSC for review and ap-
proval at intervals specied by the department.
(k) MCOs [HMOs] must ensure that communication or phys-
ical access barriers do not deter members’ timely access to health care
services. The MCOs [HMOs] shall provide information in appropriate
communication formats, including formats accessible to people with
disabilities.
(l) MCOs [HMOs] are prohibited from excluding Signicant
Traditional Providers from their network for a period of time and under
conditions determined by the state and specied in the contract.
(m) MCOs [HMOs] must develop written provider manuals
clearly stating the policies and procedures adopted by the MCO [HMO]
to meet the provider’s duties and obligations required by these and
other agency rules and the contract.
§353.413. Managed Care Benets and Services for Children Under
21 Years of Age.
(a) The Commission will require all participating man-
aged care organizations (MCOs) [health maintenance organizations
(HMOs)] to provide comprehensive, timely and cost-effective diagnos-
tic, screening and treatment services for the medical, vision, hearing,
and dental needs of Medicaid Managed Care Program members under
the age of 21, at a level and frequency that meet the requirements of
the federal EPSDT Program, as determined by the Commission. These
requirements will be contained in all contracts.
(b) The Commission will require each MCO [HMO] to make
available special training about THSteps benets and goals to all
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providers of health and dental services contracting with the MCO
[HMO] to providers’ staffs, and to all employees and contractors of
the MCO [HMO] who will provide oral presentations or marketing
to members or prospective members. To fulll this requirement,
the MCOs [HMOs] may use the training programs created by the
Commission or its contractors, or they may create their own training
programs. Any training program created by the MCO [HMO] under
this subsection must meet the requirements of and be approved by the
Commission.
(c) MCOs [HMOs] must coordinate and cooperate with the
Commission in developing effective outreach, access, and monitoring
systems to ensure that all qualied members receive THSteps benets.
(d) The managed care programs of participating MCOs
[HMOs] are intended to complement and enhance the effectiveness
and availability of THSteps benets in the service areas. The Com-
mission may not delegate the responsibility and accountability for
monitoring and ensuring that THSteps benets are available and
accessible to all eligible children.
§353.415. Member Complaint and Appeal Procedures.
(a) Managed Care Organizations (MCO) [Health maintenance
organizations (HMO)] must develop and maintain a system and process
for taking, tracking, reviewing, and reporting member complaints and
appeals.
(b) MCOs [HMOs] must establish and maintain internal pro-
cedures for the resolution of member complaints and appeals. The pro-
cedures must be in writing. The procedures must be detailed and spe-
cic regarding how complaints and appeals are to be taken, to whom
complaints are referred, and by when a complaint must be resolved.
(c) MCOs must establish a procedure to assist members in
understanding and using the MCO’s internal complaint and appeal
process. The member’s complaint and appeal procedure must be:
(1) in writing and distributed to each member upon enroll-
ment;
(2) provided to the member each time the member’s bene-
ts are reduced, denied, or terminated for any reason;
(3) easy for members to understand and follow; and
(4) contain a prominent notice to the member that complies
with the Fair Hearings rules found in Chapter 357 of this title, relating
to Fair Hearings, stating the member retains all rights as a Medicaid
client to a Fair Hearing through the Commission, in addition to the
MCO’s complaint and appeal process.
[(c) HMO’s must establish a procedure to assist members in
understanding and using the HMOs internal complaint process. The
members’ complaint procedure must be in writing and distributed to
each member upon enrollment. The member must also receive written
notice of the procedure each time the member’s benets are being re-
duced, denied, or terminated for any reason. The procedure must be
easy for members to understand and simple to follow. The procedure
must contain a prominent notice to the Member that he or she retains all
rights as Medicaid Clients to a fair hearing through the Commission,
in addition to the HMOs complaint process. The HMO notice to the
Member should comply with the Fair Hearing rules found at Chapter
357 of this title, relating to Fair Hearings.]
(d) The Commission will review the MCO’s [HMOs] com-
plaint and appeals procedures to determine if they comply with HHSC’s
standards before HHSC approves use of the procedures. Reports con-
taining complaint summaries must be submitted to the Commission in
compliance with Commission’s policy.
(e) The Commission shall retain the authority to make the nal
decision following the Commission’s fair hearing process.
§353.417. Quality Assessment and Performance Improvement.
(a) Each managed care organization (MCO) [health mainte-
nance organization (HMO)] must develop and implement an ongoing
quality assessment and performance improvement program for services
it furnishes to its enrollees. The MCO [HMO] must maintain and pro-
vide documentation of its compliance for the Commission’s review, in-
cluding performance measurement data. The MCO’s [HMO’s] quality
assessment and performance improvement program must meet the re-
quirements contained in 42 CFR §438.240 and, at a minimum, include:
(1) a program of performance improvement projects that
focus on clinical and non-clinical areas;
(2) mechanisms to assess the quality and appropriateness
of care furnished to enrollees with special health care needs;
(3) mechanisms to detect both under and over-utilization
of services;
(4) practice guidelines that meet CMS requirements under
42 CFR §438.236.
(b) The Quality Assessment Performance Improvement
(QAPI) functions may be subcontracted but the responsibility for
QAPI compliance cannot be delegated by the MCO [HMO].
(c) The Commission will develop monitoring and review sys-
tems and procedures to ensure MCO [HMO] compliance with MCO
[HMO] contracts, this subchapter, and all related state and federal rules,
regulations, and guidelines. Commission monitoring and review will
include, but not be limited to, the following.
(1) The Commission will monitor each MCO [HMO] to
ensure it is following its QAPI standards.
(2) The Commission will require MCO [HMO] to submit
QAPI information at regular and periodic intervals.
(3) The Commission will require all MCOs [HMOs] to
submit to periodic inspection and review to determine compliance
with all contract terms, and state and federal rules, regulations, and
policies.
(d) Evaluation of each MCO’s [HMOs] quality of services in
each Medicaid managed care service area and the cost-effectiveness,
member access, and quality of care under each waiver shall be con-
ducted by independent, external entities after initial implementation of
Medicaid managed care in a particular service [delivery area. The qual-
ity evaluation must be conducted at the end of the rst year following
initial implementation; and the assessment of cost-effectiveness, mem-
ber access, and quality of care under each waiver must be conducted
once during the rst two years of the time period for which a waiver
has been approved. The Commission will reevaluate the periodicity of
both evaluation types after each evaluation is initially completed in a
managed care service [delivery] area.
§353.419. Financial Standards.
(a) Managed Care Organizations (MCO) must maintain com-
pliance with the Texas Insurance Code and rules promulgated and ad-
ministered by the Texas Department of Insurance requiring a scally
sound operation. [Health maintenance organizations (HMOs) must
meet solvency standards established by the Texas Department of In-
surance at 28 TAC Chapter 11, Subchapter S, and by the Commission
in its competitive procurement proposals.]
(b) The Commission may share in the experience rebates in
accordance with §353.3, Experience Rebate in Managed Care Organi-
zation.
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(c) The Commission may establish incentive payment pro-
grams to encourage MCOs [HMOs] to meet or exceed the goals and
objectives of the Medicaid Managed Care Program established by the
Commission through its contract.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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CHAPTER 361. CHILDREN’S HEALTH
INSURANCE PROGRAM
1 TAC §361.1
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the ofces of the
Texas Health and Human Services Commission or in the Texas Register
ofce, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The Texas Health and Human Services Commission (HHSC
or Commission) proposes to repeal Chapter 361, §361.1,
Children’s Health Insurance Program (CHIP). The denition for
Signicant Traditional Provider is now found in new Subchapter
E, Provider Requirements, in Chapter 370, State Children’s
Health Insurance Program, which is proposed elsewhere in this
issue of the Texas Register.
Background and Justication
This chapter is repealed in order to consolidate all CHIP rules in
a single chapter of the Texas Administrative Code.
Fiscal Note
Thomas M. Suehs, Deputy Executive Commissioner for Finan-
cial Services, has determined that during the rst ve-year pe-
riod the proposed repeal is in effect there should not be a scal
impact to state government. The proposed repeal should not re-
sult in any scal implications for local health and human services
agencies. Local governments should not incur additional costs.
Small and Micro-business Impact Analysis
Mr. Suehs also has determined that there is no anticipated effect
on small businesses or micro businesses to comply with the re-
peal as they will not be required to alter their business practices
as a result of the rule. There are no anticipated economic costs
to persons who are required to comply with the proposed rule.
There is no anticipated negative impact on local employment.
Public Benet
Mr. David Balland, Associate Commissioner for Medicaid and
CHIP, has determined that for each year of the rst ve years
the proposed repeal is in effect, the public will benet from the
repeal of the rule. The anticipated public benet, as a result of
repealing the rule, will be the consolidation of all CHIP rules in a
single chapter of the Texas Administrative Code.
Regulatory Analysis
HHSC has determined that this proposal is not a "major environ-
mental rule" as dened by §2001.0225 of the Texas Government
Code. "Major environmental rule" is dened to mean a rule the
specic intent of which is to protect the environment or reduce
risk to human health from environmental exposure and that may
adversely affect, in a material way, the economy, a sector of the
economy, productivity, competition, jobs, the environment or the
public health and safety of a state or a sector of the state. This
proposal is not specically intended to protect the environment
or reduce risks to human health from environmental exposure.
Takings Impact Assessment
HHSC has determined that this proposal does not restrict or limit
an owner’s right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under §2007.043 of the Government Code.
Public Comment
Written comments on the proposed repeal of the rule may
be submitted to Gilbert Estrada, Policy Analyst in the Med-
icaid/CHIP Division, by mail to Texas Health and Human
Services Commission, P.O. Box 85200, MC-H600, Austin,
Texas 78708-5200, by fax to (512) 491-1953, or by e-mail to
gilbert.estrada@hhsc.state.tx.us within 30 days of publication
of this proposal in the Texas Register.
Public Hearing
A public hearing is scheduled for May 30, 2006, from 1:00 p.m.
to 2:00 p.m. in the HHSC Lone Star Conference Room at 11209
Metric Boulevard, Austin, Texas. Persons requiring further infor-
mation, special assistance, or accommodations should contact
Meisha Spencer at (512) 491-1453.
Statutory Authority
The repeal is proposed under the authority granted to HHSC
by Government Code, §531.033, which authorizes the Execu-
tive Commissioner of HHSC to adopt rules necessary to imple-
ment HHSC’s duties and the Texas Health and Safety Code,
§62.051(d), which directs HHSC to adopt rules as necessary to
implement the Children’s Health Insurance Program.
The proposed repeal affects the Texas Health and Safety Code,
Chapter 62, and the Texas Government Code, Chapter 531. No
other statutes, articles, or codes are affected by the proposed
rule.
§361.1. Denition of Signicant Traditional Provider.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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CHAPTER 370. STATE CHILDREN’S HEALTH
INSURANCE PROGRAM
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SUBCHAPTER E. PROVIDER REQUIRE-
MENTS
1 TAC §§370.451 - 370.454
The Texas Health and Human Services Commission (HHSC or
Commission) proposes new Subchapter E, Provider Require-
ments, §§370.451 - 370.454, in Chapter 370, State Children’s
Health Insurance Program. This subchapter denes Signicant
Traditional Provider (STP) for the Children’s Health Insurance
Program (CHIP). This term was previously dened in Chapter
361, CHIP, which is being repealed elsewhere in this issue of
the Texas Register. HHSC also proposes new rules in this sub-
chapter to prohibit balance billing and to describe the experience
rebate requirements in the CHIP program.
Background and Justication
The denition of STP for CHIP is revised from its previous def-
inition to conform to the term as it is dened in Medicaid Man-
aged Care. Balance billing has not previously been addressed
in the CHIP program rules. The new rules formalize what is cur-
rently found only in contract language. Experience rebate re-
quirements for CHIP also are currently found only in contract lan-
guage. Referencing them in rule makes these rules more con-
sistent with what is found in the Medicaid Managed Care rules.
Denitions are added to support the new rules.
Section-by-Section Summary
Denitions of terms used in this subchapter are added in new
§370.451. The new §370.452 aligns the CHIP denition of STP
with the denition in the Medicaid Managed Care rules. New
§370.453 prohibits a CHIP provider from billing the member or
guardian for any balance remaining after payment is made by
CHIP for a covered service or for any billing error made by the
provider. The balance billing prohibition does not apply to an
unauthorized out-of-network service or to any service that is not
a covered CHIP benet. New §370.454 describes the require-
ment for a health plan to pay an experience rebate to the State,
which is calculated according to the graduated rebate method
described in the health plan’s contract with HHSC.
Fiscal Note
Thomas M. Suehs, Deputy Executive Commissioner for Finan-
cial Services, has determined that during the rst ve-year pe-
riod the proposed rules are in effect there should not be a scal
impact to state government. The proposed rules should not re-
sult in any scal implications for local health and human services
agencies. Local governments should not incur additional costs.
Small and Micro-business Impact Analysis
Mr. Suehs also has determined that there is no anticipated effect
on small businesses or micro businesses since they will not be
required to alter their business practices as a result of the rules.
There are no anticipated economic costs to persons who are re-
quired to comply with the proposed rules. There is no anticipated
negative impact on local employment.
Public Benet
Mr. David Balland, Associate Commissioner for Medicaid and
CHIP, has determined that for each year of the rst ve years the
proposed new rules are in effect, the public will benet from the
adoption of the rules. The anticipated public benet, as a result
of enforcing the rules, will be a consistent denition of Signi-
cant Traditional Provider in Medicaid and CHIP, the prohibition
of CHIP balance billing, and clarication that CHIP experience
rebate requirements are specied in each health plan’s contract
with HHSC.
Regulatory Analysis
HHSC has determined that this proposal is not a "major environ-
mental rule" as dened by §2001.0225 of the Texas Government
Code. "Major environmental rule" is dened to mean a rule the
specic intent of which is to protect the environment or reduce
risk to human health from environmental exposure and that may
adversely affect, in a material way, the economy, a sector of the
economy, productivity, competition, jobs, the environment or the
public health and safety of a state or a sector of the state. This
proposal is not specically intended to protect the environment
or reduce risks to human health from environmental exposure.
Takings Impact Assessment
HHSC has determined that this proposal does not restrict or limit
an owner’s right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under §2007.043 of the Government Code.
Public Comment
Written comments on the proposed rules may be submitted to
Gilbert Estrada, Policy Analyst in the Medicaid/CHIP Division,
by mail to Texas Health and Human Services Commission, P.O.
Box 85200, MC-H600, Austin, Texas 78708-5200, by fax to (512)
491-1953, or by e-mail to gilbert.estrada@hhsc.state.tx.us within
30 days of publication of this proposal in the Texas Register.
Public Hearing
A public hearing is scheduled for May 30, 2006, from 1:00 p.m.
to 2:00 p.m. in the HHSC Lone Star Conference Room at 11209
Metric Boulevard, Austin, Texas. Persons requiring further infor-
mation, special assistance, or accommodations should contact
Meisha Spencer at (512) 491-1453.
Statutory Authority
The new rules are proposed under the authority granted to
HHSC by Government Code, §531.033, which authorizes the
Executive Commissioner of HHSC to adopt rules necessary
to implement HHSC’s duties and the Texas Health and Safety
Code, §62.051(d), which directs HHSC to adopt rules as neces-
sary to implement the Children’s Health Insurance Program.
The proposed new rules affect the Texas Health and Safety
Code, Chapter 62, and the Texas Government Code, Chapter
531. No other statutes, articles, or codes are affected by these
proposed new rules.
§370.451. Denitions.
The following words and terms, when used in this chapter, shall have
the following meanings unless the context clearly indicates otherwise.
(1) Claims Processing Entity--The Health Maintenance
Organization (HMO), Exclusive Provider Benet Plan (EPBP) or its
subcontractor who processes claims for CHIP.
(2) Day--A calendar day.
(3) Eligible Provider--A network or non-network provider
who provides medical services to a covered CHIP member.
(4) Exclusive Provider Benet Plan (EPBP)--A managed
care plan that complies with 28 TAC §§3.9201 - 3.9212, relating to the
Texas Department of Insurance’s requirements for exclusive provider
benet plans, and contracts with the Commission to provide CHIP or
Medicaid coverage.
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(5) Experience Rebate--A portion of the HMO or EPBP’s
net income before taxes that is returned to the State.
(6) Health Maintenance Organization (HMO)--An organi-
zation that holds a certicate of authority from the Texas Department
of Insurance to operate as an HMO under Chapter 843 of the Texas In-
surance Code or a certied Approved Non-Prot Health Corporation
(ANHC) formed in compliance with Chapter 844 of the Texas Insur-
ance Code.
(7) Signicant Traditional Provider or STP--A provider
with whom CHIP members have well-established or longstanding
provider/client relationships, or to whom the members have typically
or traditionally visited for health care.
§370.452. Signicant Traditional Provider.
(a) The Health and Human Services Commission (HHSC)
will determine whether a provider meets the denition of STP at
§370.451(7) of this title (relating to Signicant Traditional Provider
or STP).
(b) If a provider is not initially determined to be an STP, the
provider may appeal that determination by sending a written notice
to the HHSC, Children’s Health Insurance Program, P.O. Box 13247,
Austin, Texas 78711-3247, stating that it wishes to appeal the STP de-
termination. HHSC will then notify the provider of the appeal proce-
dure to follow.
§370.453. Balance Billing.
(a) Providers who contract with an HMO or EPBP must agree
that payment received for covered services will be accepted as payment
in full and must agree that they will not bill the member or the member’s
guardian for any remaining balance for covered services rendered.
(b) The prohibition in subsection (a) of this section does not
apply to unauthorized out-of-network services, or to services that are
not a covered benet.
(c) Providers who contract with an HMO or EPBP may not bill
or take other recourse against the member or the member’s guardian for
claims denied as a result of error attributed to the eligible provider or
Claims Processing Entity.
§370.454. Experience Rebate in the Children’s Health Insurance
Program.
Each HMO and EPBP participating in CHIP must pay to the State an
experience rebate calculated according to the graduated rebate method
described in the HMO’s or EPBP’s contract with HHSC.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Texas Health and Human Services Commission
Earliest possible date of adoption: June 18, 2006
For further information, please call: (512) 424-6900
TITLE 16. ECONOMIC REGULATION
PART 4. TEXAS DEPARTMENT OF
LICENSING AND REGULATION
CHAPTER 65. BOILERS
16 TAC §§65.10, 65.70, 65.100
The Texas Department of Licensing and Regulation ("Depart-
ment") proposes amendments to existing rules at 16 Texas Ad-
ministrative Code, §§65.10, 65.70, and 65.100 regarding de-
nitions, responsibilities, and technical requirements in the boiler
program.
The proposed amendments make technical changes and clar-
ications to the boiler rules. Section 65.10(39) is amended to
clarify that a repair requirement form signed by the Department’s
chief boiler inspector or a deputy inspector is considered a pre-
liminary order. A repair requirement form is the Department form
that is used to notify boiler owners and operators of needed re-
pairs or alterations. The purpose of the amendment is to make
clear that a repair requirement form signed by a Department in-
spector constitutes a preliminary order that is required to be is-
sued to the boiler owner or operator by Texas Health and Safety
Code, §755.041(a).
The amendments to §65.70(f)(2) remove references to "side"
clearances. This claries that all minimum manufacturer’s rec-
ommended clearances for boilers must be maintained, including
top and bottom clearances. The amendments to §65.70(h)(3)(A)
and (B) bring the rules more in line with requirements of the Na-
tional Board Inspection Code (NBIC), published by the National
Board of Boiler and Pressure Vessel Inspectors. Currently, the
Department is requiring ultrasonic thickness measurements at
each inspection of a nonstandard boiler, under the authority of
§65.70(h)(3)(B). However, the Department believes that requir-
ing such an examination only for the rst inspection of a non-
standard boiler and at ve-year intervals thereafter is sufcient
to protect the public safety.
Amendments to §65.100(k)(2)(G)(ii) change the specications
for hydrostatic test pressure for hot water heating boilers.
Amendments to §65.100(k)(4)(D) add specications for pres-
sure gages for certain potable water heaters. These changes
make the rules more consistent with requirements of the Ameri-
can Society of Mechanical Engineers (ASME) Code.
William H. Kuntz, Jr., Executive Director, has determined that
for the rst ve-year period the proposed amendments are in
effect, there will be no impact to costs or revenues of the State
as a result of enforcing or administering the proposed rules. The
Department anticipates no impact to costs or revenues of local
government.
Mr. Kuntz also has determined that for each year of the rst ve-
year period the proposed rules are in effect, the public benet will
be rule requirements that are clearer and more consistent with
national standards for the boiler industry. In addition, owners
and operators of nonstandard boilers may see some reduction in
compliance costs because ultrasonic thickness measurements
will be required only at ve-year intervals rather than at every
inspection of the boiler.
Mr. Kuntz has determined that there will be no adverse economic
effect on small or micro-businesses as a result of the proposed
amendments. There are no anticipated economic costs to per-
sons who are required to comply with the rules as amended.
Comments on the proposal may be submitted to Caroline Jack-
son, Legal Assistant, Texas Department of Licensing and Reg-
ulation, P.O. Box 12157, Austin, Texas 78711, or facsimile (512
) 475-3032, or electronically: Caroline@license.state.tx.us. The
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deadline for comments is 30 days after publication in the Texas
Register.
The amendments are proposed under Texas Health and Safety
Code, Chapter 755 and Texas Occupations Code, Chapter 51.
In particular, Texas Health and Safety Code, §755.032(a) autho-
rizes the Commission to adopt rules, in accordance with stan-
dard boiler usage, for the construction, inspection, installation,
use, maintenance, repair, alteration, and operation of boilers.
Texas Occupations Code, §51.203 directs the Commission to
adopt rules as necessary to implement each law establishing a
program regulated by the Department.
The statutory provisions affected by the proposal are those set
forth in Texas Health and Safety Code, Chapter 755 and Texas
Occupations Code, Chapter 51. No other statutes, articles, or
codes are affected by the proposal.
§65.10. Denitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.
(1) - (38) (No change.)
(39) Preliminary order--A written order issued by the chief
inspector or any deputy inspector to require repairs or alterations to
render a boiler safe for use or to require that operation of the boiler be
discontinued. A Repair Requirement form that is signed by the chief
inspector or a deputy inspector is a Preliminary Order.
(40) - (49) (No change.)
§65.70. Responsibilities of the Licensee/Certicate Holder/Regis-
trant.
(a) - (e) (No change.)
(f) Clearance.
(1) (No change.)
(2) The minimum manufacturer’s recommended [side]
clearances shall be maintained [on all sides of the boiler], except
for portable boilers. A minimum of one foot (305 millimeters) shall
be maintained between the bottom of scotch-type boilers and the
foundation or oor.
(g) (No change.)
(h) Preparation for inspection.
(1) - (2) (No change.)
(3) Portable or stationary nonstandard boilers shall be pre-
pared for inspection as described in this section with the following ad-
ditional requirements.
(A) External lagging and insulation shall be removed
and ultrasonic thickness measurements shall be performed for the rst
inspection and at ve-year intervals for subsequent inspections.
(B) Other [Ultrasonic thickness measurements or other]
examinations as required by the chief inspector or deputy inspector
shall be performed to determine the condition of the boiler.
(C) Any other inspections or examinations shall be per-
formed as determined by the chief inspector as a condition for registra-
tion.
(i) - (m) (No change.)
§65.100. Technical Requirements.
(a) - (j) (No change.)
(k) Heating boilers.
(1) (No change.)
(2) Hot water heating.
(A) - (F) (No change.)
(G) Provisions for thermal expansion.
(i) (No change.)
(ii) Closed heating system - If the system is of closed
type, an airtight tank or other suitable air cushion that is consistent with
the volume and capacity of the system shall be installed . If the system
is designed for a working pressure of 30 psi (207 kilopascals) or less,
the tank shall be suitably designed for a minimum hydrostatic test pres-
sure of 75 psi (520 kilopascals). [, and it shall be suitably designed for a
hydrostatic test pressure of two and one-half times the allowable work-
ing pressure of the system.] Expansion tanks for systems designed to
operate above 30 psig (207 kilopascals) shall be constructed in accor-
dance with the ASME Code, Section VIII, Division 1. Alternatively, a
tank built to ASME Section X requirements may be used if the pressure
and temperature ratings of the tank are equal to or greater than the pres-
sure and temperature ratings of the system. Provision shall be made for
draining the tank without emptying the system, except for pre-pressur-
ized tanks.
(3) (No change.)
(4) Potable water heaters.
(A) - (C) (No change.)
(D) Gages
(i) Temperature gages. Each hot water heater shall
have a thermometer located and connected at or near the outlet that is
easily readable. The thermometer shall at all times indicate the tem-
peratures of the water in the hot water heater.
(ii) Pressure gages. Each hot water heater that is of
the coil type or water tube shall have a pressure gage that is graduated
to not less than 1 1/2 or more than 3 1/2 times the pressure at which the
safety relief valve is set.
(E) - (G) (No change.)
(l) - (o) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on May 1, 2006.
TRD-200602424
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Earliest possible date of adoption: June 18, 2006
For further information, please call: (512) 463-7348
PART 8. TEXAS RACING
COMMISSION
CHAPTER 303. GENERAL PROVISIONS
SUBCHAPTER D. TEXAS BRED INCENTIVE
PROGRAMS
DIVISION 2. PROGRAM FOR HORSES
PROPOSED RULES May 19, 2006 31 TexReg 4137
16 TAC §303.93
The Texas Racing Commission (Commission) proposes an
amendment to §303.93, relating to the Texas Bred Incentive
Programs. The purpose of the amendment is to encourage
participation in the Texas Bred Incentive Program for quarter
horses, and to bring the rule into conformity with current practice
at the Texas Quarter Horse Association.
The current rule establishes an application deadline for accred-
itation of an Accredited Texas Bred (ATB) stallion of January 31
of the year in which an ATB eligible foal is conceived. The Texas
Quarter Horse Association (TQHA) may still accredit an ATB stal-
lion after January 31, but no later than December 31, of the year
in which an ATB eligible foal is conceived, provided that the ap-
plication includes payment of a late fee.
The Commission proposes changing the due date for timely ap-
plications for ATB quarter horse stallions to April 15 of the year in
which an ATB eligible foal is conceived. This change will encour-
age participation in the Texas Bred Incentive Program for quar-
ter horses by allowing owners a longer period of time to register
their stallions without payment of a late fee. It will also bring the
rule into conformity with current practice at TQHA, which already
waives its right to a late fee for stallion applications led between
January 31 and April 15.
Charla Ann King, Executive Secretary for the Commission,
has determined that for each year of the rst ve years that
the amended rule will be in effect, the following statements will
apply:
The anticipated public benet of the proposed amendment will be
to support the breeding of quarter horses in Texas. The Texas
Bred Incentive Programs provide nancial incentives to owners
and breeders for breeding their racing horses and greyhounds in
Texas. By extending this application deadline to April 15, more
quarter horse owners and breeders will be able to participate
in the program at the regular fee rate without the additional ex-
pense of a late fee.
There are no foreseeable implications relating to costs or rev-
enues for state or local governments as a result of enforcing or
administering the amended rule.
Small or micro-businesses in the elds of quarter horse breeding
and racing will benet from the longer period of time in which to
apply for accreditation without incurring a late fee. There are no
foreseeable implications relating to costs or revenues for other
small or micro-businesses as a result of enforcing or administer-
ing the amended rule.
There are no economic costs to persons required to comply with
the amended rule.
There are no negative impacts upon employment conditions in
this state as a result of the proposed amendment.
Comments on the proposed amendment may be submitted on
or before June 19, 2006, to Gloria Giberson, Assistant to the
Executive Secretary for the Texas Racing Commission, P.O. Box
12080, Austin, Texas 78711-2080.
The amendment is proposed under the Texas Civil Statutes, Arti-
cle 179e, §3.02 and §3.021, which authorizes the Commission to
make rules relating to all aspects of greyhound and horse racing,
and §9.01, which establishes that the rules of horse breed reg-
istries establishing the qualications of Texas-bred horses are
subject to rules adopted by the Commission.
The amendment implements Article 9 of Texas Civil Statutes,
Article 179e.
No other statutes, articles or codes are affected by this proposal.
§303.93. Quarter Horse Rules.
(a) (No change.)
(b) Eligibility for Accreditation.
(1) - (2) (No change.)
(3) ATB Stallions.
(A) (No change.)
(B) An application for accreditation must be on a form
prescribed by TQHA and include the applicable payment as prescribed
by TQHA. The deadline for ling an application for accreditation is
April 15 [January 31] of the year in which an ATB eligible foal is con-
ceived. TQHA may accredit a stallion for which the application for
accreditation is led after April 15 [January 31] but no later than De-
cember 31 of the year in which an ATB eligible foal is conceived, pro-
vided the application includes payment of a late fee as established by
TQHA. An application for accreditation is considered timely led if it
is placed in U.S. mail and is postmarked on or before the applicable
deadline.
(C) (No change.)
(c) - (f) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Proposed date of adoption: June 26, 2006
For further information, please call: (512) 490-4009
CHAPTER 321. PARI-MUTUEL WAGERING
SUBCHAPTER C. REGULATION OF LIVE
WAGERING
DIVISION 2. DISTRIBUTION OF
PARI-MUTUEL POOLS
16 TAC §321.310, §321.314
The Texas Racing Commission (Commission) proposes amend-
ments to §321.310 and §321.314, relating to the minimum num-
ber of different wagering interests that must be present in a race
before an association may offer Trifecta and Superfecta wagers
on that race. The purpose of the amendments is to increase
the number of wagering opportunities for the public, increase the
size of the mutuel handle, and increase the size of the purse.
The current rules establish the minimum number of different wa-
gering interests that must leave the paddock in a race for which
the association is offering Trifecta and Superfecta wagering. In
order for an association to offer Trifecta wagering, a minimum of
six different wagering interests must leave the paddock. In or-
der for an association to offer Superfecta wagering, a minimum
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of seven different wagering interests must leave the paddock. If
an association offers Trifecta and/or Superfecta wagering, and
fewer than the minimum number of different wagering interests
required for the wager leave the paddock, the association must
cancel the Trifecta and/or Superfecta wagers for that race and
refund the entire amount in the pool.
The Commission proposes amending the rules to permit the
board of stewards or judges (the "board") to approve Trifecta
and Superfecta wagering on races with fewer than the current
minimum number of different wagering interests.
The proposed amendments will not require any changes for
those races in which the number of different betting interests
leaving the paddock meets the current standards. However,
the amendments would allow an association to offer Trifecta
or Superfecta wagering on a race for which there are fewer
different wagering interests than meets the current standard,
but only if approved by the board. In addition, if scratches cause
the number of different wagering interests to drop below the
minimum number required by rule, or further below the number
already approved for that race by the board, the board would
retain the authority to order the association to cancel the wager
and refund the entire pool. In determining whether to cancel the
wager and refund the pool, the board will consider the affect the
decrease in the number of interests has on the integrity of the
wager.
Charla Ann King, Executive Secretary for the Commission, has
determined that for each year of the rst ve years that the
amended rules will be in effect, the following statements will
apply:
The anticipated public benet of the proposed amendments will
be to increase the number of wagering opportunities for the pub-
lic, increase the size of the mutuel handle, and increase the size
of the purses for the horsemen.
There are no foreseeable implications relating to costs or rev-
enues for local governments as a result of enforcing or adminis-
tering the amended rules.
There is likely to be a small increase in revenue to state gov-
ernment as a result of enforcing or administering the amended
rules. This increase will result from the larger pari-mutuel han-
dles, and the increase in taxes that ensue from those larger han-
dles. There are no foreseeable implications relating to costs for
state government as a result of enforcing or administering the
amended rules.
There are no foreseeable implications relating to costs or rev-
enues for other small or micro-businesses as a result of enforc-
ing or administering the amended rules.
There are no economic costs to persons required to comply with
the amended rules.
There are no negative impacts upon employment conditions in
this state as a result of the proposed amendments.
Comments on the proposed amendments may be submitted on
or before June 19, 2006, to Gloria Giberson, Assistant to the
Executive Secretary for the Texas Racing Commission, P.O. Box
12080, Austin, Texas 78711-2080.
The amendments are proposed under the Texas Civil Statutes,
Article 179e, §3.02 and §3.021, which authorizes the Commis-
sion to make rules relating to all aspects of greyhound and horse
racing, and §11.01, which requires the Commission to adopt
rules regulating pari-mutuel wagering on greyhound and horse
racing.
The amendments implement Article 11 of Texas Civil Statutes,
Article 179e.
No other statutes, articles or codes are affected by this proposal.
§321.310. Trifecta.
(a) - (b) (No change).
[(c) A coupled entry or mutuel eld may not start in a horse
race with trifecta wagering unless there are six or more betting inter-
ests.]
(c) [(d)] If after wagering has begun an animal entered in a
trifecta race is scratched or otherwise prevented from racing, all money
wagered on the affected animal shall be deducted from the trifecta pool
and refunded to the holders of tickets on the affected animal.
(d) [(e)] If no ticket is sold on the winning combination, the net
pool shall be distributed equally among the holders of tickets selecting
the animals nishing rst and second.
(e) [(f)] If no ticket is sold that requires distribution under sub-
section (d) [(e)] of this section, the net pool shall be distributed equally
among the holders of tickets selecting the animals nishing rst and
third.
(f) [(g)] If no ticket is sold that requires distribution under sub-
sections (d) [(e)] or (e) [(f)] of this section, the net pool shall be dis-
tributed equally among the holders of tickets selecting the animal n-
ishing rst.
(g) [(h)] If no ticket is sold requiring distribution under subsec-
tions (d) - (f) [(e) - (g)] of this section, the net pool shall be distributed
equally among the holders of tickets selecting the animals nishing sec-
ond and third.
(h) [(i)] If no ticket is sold requiring distribution under subsec-
tions (d) - (g) [(e) - (h)] of this section, the net pool shall be distributed
equally among the holders of tickets selecting the animal nishing sec-
ond.
(i) [(j)] If no ticket is sold requiring distribution under sub-
sections (d) - (h) [(e) - (i)] of this section, the net pool shall be dis-
tributed equally among the holders of tickets selecting the animal n-
ishing third.
(j) [(k)] If a trifecta race ends in a dead heat for rst place, the
winning combination shall include the rst two animals as nishing in
either rst or second and the animal nishing third. If a trifecta race
ends in a dead heat for second place, the winning combinations shall
include the animal nishing rst and the two animals nishing in a
dead heat as nishing either second or third. If a trifecta race ends in a
dead heat for third place, the winning combinations include the animals
nishing rst and second and any of the animals nishing in the dead
heat as nishing third. In all combinations paid under this subsection,
the net pool shall be divided into separate pools, calculated as a place
pool, and paid out accordingly.
(k) [(l)] If a trifecta race ends in a triple dead heat or double
dead heats, the net pool shall be divided by the number of all win, place,
and show combinations formed, calculated as separate pools, and paid
out accordingly.
(l) [(m)] If no ticket is sold that would require distribution un-
der this section, the trifecta is considered "no contest" and the associ-
ation shall carry forward all money wagered in the trifecta pool to the
next consecutive trifecta pool.
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(m) An association shall not offer trifecta wagering on any
race placed on the ofcial program that does not have six or more dif-
ferent wagering interests unless approved by the board of stewards or
judges.
(n) In the event scratches cause the number of different wager-
ing interests to fall below six, or below an amount previously approved
by the board of stewards or judges, the board of stewards or judges may
order the wager to be canceled and the pool to be refunded if deemed
in the interest of wagering integrity.
[(n) If fewer than six horses of different betting interests leave
the paddock for a race on which there is trifecta wagering, the associ-
ation shall cancel the trifecta wager for that race and refund the entire
amount in the pool.]
§321.314. Superfecta.
(a) - (f) (No change).
(g) An association shall not offer superfecta wagering on any
race placed on the ofcial program that does not have seven or more
different wagering interests unless approved by the board of stewards
or judges. [A coupled entry or mutuel eld may not start in a horse
race with superfecta wagering unless there are seven or more betting
interests.]
(h) In the event scratches cause the number of different wa-
gering interests to fall below seven, or below an amount previously
approved by the board of stewards or judges as outlined in subsection
(g) of this section, the board of stewards or judges may order the wa-
ger to be canceled and the pool to be refunded if deemed in the interest
of wagering integrity. [If fewer than seven horses of different betting
interests leave the paddock for a race in which there is superfecta wa-
gering, the association shall cancel the superfecta wager for that race
and refund the entire amount in the pool.]
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Proposed date of adoption: June 26, 2006
For further information, please call: (512) 490-4009
TITLE 19. EDUCATION
PART 1. TEXAS HIGHER EDUCATION
COORDINATING BOARD
CHAPTER 9. PROGRAM DEVELOPMENT IN
PUBLIC TWO-YEAR COLLEGES
SUBCHAPTER H. PARTNERSHIPS BETWEEN
SECONDARY SCHOOLS AND PUBLIC
TWO-YEAR COLLEGES
19 TAC §9.147
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the ofces of the
Texas Higher Education Coordinating Board or in the Texas Register
ofce, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The Texas Higher Education Coordinating Board proposes the
repeal of §9.147 concerning Partnerships between Secondary
Schools and Public Two-Year Colleges. Specically this section
is proposed for repeal in order that new §§9.201 - 9.206 can be
considered for adoption. These proposed new sections are be-
ing published simultaneously in this issue of the Texas Register.
Ms. Lynette Heckmann, Acting Assistant Commissioner, has de-
termined that there will not be any scal implications to state or
local government as a result of repealing the section.
Ms. Heckmann has also determined that there is no effect on
small businesses. There are no anticipated economic costs.
There is no impact on local employment.
Comments on the proposal may be submitted to Lynette
Heckmann, Texas Higher Education Coordinating Board, P.O.
Box 12788, Austin, Texas 78711, or by email to lynette.heck-
mann@THECB.state.tx.us. Comments will be accepted for 30
days following publication of the proposal in the Texas Register.
The repeal of this section is proposed under the Texas Educa-
tion Code, §61.853 and §61.858, which provide the Board with
the authority to adopt rules regarding Tech-Prep consortia and
§61.027 provides the Board with the authority to adopt rules to
effectuate the provisions of Texas Education Code, Chapter 61.
The repeal of this section affects Texas Education Code,
§§61.851 - 61.858.
§9.147. Tech-Prep Education.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Texas Higher Education Coordinating Board
Proposed date of adoption: July 20, 2006
For further information, please call: (512) 427-6114
SUBCHAPTER K. TECH-PREP PROGRAMS
AND CONSORTIA
19 TAC §§9.201 - 9.206
The Texas Higher Education Coordinating Board proposes new
§§9.201- 9.206 concerning Tech-Prep Programs and Consortia.
Specically, §§9.201 - 9.203 establish purpose, authority and
general provisions for Tech-Prep consortia; §9.204 outlines the
state administration of Tech-Prep Programs and Consortia; how
the state is to administer Tech-Prep; §9.205 establishes the re-
sponsibilities of the consortia; §9.206 establishes the criteria for
a statewide system to evaluate each consortium biennially, the
process for the evaluations, and any requisite action that results
from the evaluations.
Ms. Lynette Heckmann, Acting Assistant Commissioner, has de-
termined that for each year of the rst ve years the sections are
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in effect, there will not be any scal implications to state or local
government as a result of enforcing or administering the rules.
Ms. Heckmann has also determined that for each year of the rst
ve years the section is in effect, the public benet anticipated
as a result of administering the section will be an alignment of
expectations for all 26 Tech-Prep consortia. There is no effect
on small businesses. There are no anticipated economic costs
to persons who are required to comply with the section as pro-
posed. There is no impact on local employment.
Comments on the proposal may be submitted to Lynette
Heckmann, Texas Higher Education Coordinating Board, P.O.
Box 12788, Austin, Texas 78711, or by email to lynette.heck-
mann@thecb.state.tx.us. Comments will be accepted for 30
days following publication of the proposal in the Texas Register.
The amendments are proposed under the Texas Education
Code, §61.853 and §61.858, which provide the Board with
the authority to adopt rules regarding Tech-Prep consortia and
§61.027, which provides the Board with the authority to adopt
rules to effectuate the provisions of Texas Education Code,
Chapter 61.
The new rules affect Texas Education Code, §§61.851 - 61.858.
§9.201. Purpose.
This subchapter provides rules for the operation and evaluation of
Tech-Prep programs and consortia.
§9.202. Authority.
The Board is authorized to adopt policies, enact regulations, and estab-
lish rules for the operation and oversight of Tech-Prep programs and
consortia under Texas Education Code, §§61.851- 61.858.
§9.203. General Provisions.
(a) The State Board of Education, in its capacity as the Board
for Career and Technology Education, is the eligible agency responsi-
ble for implementation and evaluation of all programs funded in Texas
under the Carl D. Perkins Vocational and Technical Education Act (the
Act), as amended, (20 USC 2301 et seq.) until such time as the Act
amends the provision dening the eligible agency.
(b) The State Board of Education, in its capacity as the eli-
gible agency, has designated the Texas Higher Education Coordinating
Board as the administering agency responsible for the operation and su-
pervision of that section, part, or title of the Act referring to Tech-Prep
Education.
(c) An entity established after January 1, 2005, may not be
a Tech-Prep consortium unless the entity is established or otherwise
formed after that date as a result of an action taken under §9.206(f) of
this title (relating to Evaluation of Tech-Prep Programs and Consortia).
§9.204. State Administration of Tech-Prep.
(a) The Board shall annually award Tech-Prep funds to eligible
consortia in accordance with the Act, as amended, the Texas Education
Code (Code), and these provisions.
(b) Annual awards to eligible consortia shall be based upon a
formula which shall be adopted by the Board after a public hearing.
(c) To be eligible for an award, an eligible consortium shall
submit an application and all supporting documentation on an annual
basis and in a manner and time frame determined by Board staff that
documents and ensures the progress of local consortium activities ad-
dressing the requirements of the Act and the Code and enables the state
to meet state goals, objectives, and performance criteria.
(d) Board staff shall evaluate local consortia according to the
performance measures and standards outlined under §9.206 of this title
(relating to Evaluation of Tech-Prep Programs and Consortia). Board
staff shall provide technical assistance to consortia that do not meet
evaluation standards or upon request by a consortium.
(e) Board staff shall provide oversight of all Tech-Prep activ-
ities and programs to ensure that funds provided for Tech-Prep educa-
tion are expended according to provisions of the Act and the Code.
§9.205. Consortium Responsibilities.
In accordance with the requirements of the grant, each consortium
shall:
(1) Create, evaluate, and maintain a long-term Strategic
Continuous Improvement Plan that addresses goals, objectives, activ-
ities, and evaluation criteria supporting local, state, and federal goals
and evaluation criteria;
(2) Develop and implement local programs and activities,
and coordinate the expenditure of funds in accordance with guidelines
determined by the Act and the Code, as well as state and local goals
and objectives;
(3) Maintain the records on local activities and budgetary
expenditures to support evaluation criteria and participate in a sched-
uled, systematic, evaluation program;
(4) Provide reports on programs, activities, activity out-
comes, and budgetary expenditures in a manner and time as established
by Board staff; and
(5) Ensure that every local school district and public col-
lege and university in the consortium service area will have the oppor-
tunity to develop Tech-Prep programs of study as dened by the Act
and the Code.
§9.206. Evaluation of Tech-Prep Programs and Consortia.
(a) The Board shall biennially evaluate each Tech-Prep con-
sortium to determine the success of the consortium’s Tech-Prep pro-
grams and activities.
(b) The performance measures and standards by which each
consortium shall be evaluated include the following:
(1) Measure 1: The secondary participation rate. Standard
1: The rate shall be at least the state average (based on data provided
by the Texas Education Agency) for the previous year and shall be
increasing from year-to-year.
(2) Measure 2: The postsecondary participation rate. Stan-
dard 2: The rate shall be at least the state average (based on data pro-
vided by the Texas Higher Education Coordinating Board) for the pre-
vious year and shall be increasing from year-to-year.
(3) Measure 3: The appropriate and timely expenditure of
Tech-Prep funds. Standard 3: The consortium shall have spent at least
95 percent of its allocated funds during the previous year and not had
any ndings during the scal desk review process.
(4) Measure 4: Maintenance of detailed time distribution
records for staff paid from multiple sources of funds. Standard 4: Time
distribution records shall be completed for each consortium employee
paid from multiple funds on at least a monthly basis, and be an accurate
reection of the time-on-task for consortium activities related to Tech-
Prep. Monthly time sheets must be on le at the consortium ofce for
a minimum of three years.
(5) Measure 5: Timely submission of accurate quarterly
reports to the Coordinating Board. Standard 5: Quarterly reports shall
be submitted by Coordinating Board due dates and include a response
for each goal and objective listed in that report.
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(6) Measure 6: Participation of consortia at state Tech-Prep
quarterly and called meetings. Standard 6: Attendance by at least one
consortium representative is required at all state Tech-Prep meetings.
(7) Measure 7: Site visits to member institutions and pub-
lic schools. Standard 7: All consortium member institutions and public
schools shall receive at least two site visits each grant year from con-
sortium staff. Documentation of site visits shall be included as part of
the nal report for the grant year to the Coordinating Board.
(c) The Board shall provide each consortium with a written
report on the results of the evaluation. A consortium shall respond to
any nding of the failure to meet performance measures and standards
within thirty (30) days of the receipt of the report.
(d) If a consortium fails to meet two or more of the perfor-
mance measures and standards established in this provision, Board staff
shall conduct a technical site visit. As part of the technical site visit, the
consortium shall provide to Board staff any additional documentation
needed for a review of the following activities:
(1) Increasing secondary and/or postsecondary participa-
tion rates;
(2) Past and present marketing efforts to increase partici-
pation rates;
(3) Opportunities for professional development for teach-
ers, counselors, and administrators;
(4) Career exploration activities for students;
(5) Current articulation agreements between and among
public schools and institutions;
(6) Current Strategic Continuous Improvement Plan as de-
scribed in §9.205(1) of this title (relating to Consortium Responsibili-
ties);
(7) Use of funds;
(8) Support and opportunities for participation by member
institutions and public schools; and
(9) Operation of the consortium within all the bylaws of
the organization. Compliance with all by-laws shall by certied by the
consortium governing board chair as part of the annual application to
the Coordinating Board.
(e) Within thirty (30) days of the technical site visit, Board
staff shall provide a nal evaluation of the consortium’s programs and
activities. If a consortium fails to meet the standards set out in subsec-
tion (b) of this section, Board staff shall provide assistance to the con-
sortium governing board in developing a revised Strategic Continuous
Improvement Plan. The revised Plan shall set requirements with rea-
sonable deadlines for the purpose of assisting the consortium in meet-
ing required performance measures and standards established in this
provision.
(f) Board staff shall monitor the consortium’s performance of
the revised Plan for six (6) months. If the consortium fails to comply
with the requirements of the revised Plan, the Commissioner may deter-
mine that a consortium shall be reorganized, consolidated, or abolished
as follows:
(1) If the consortium fails to improve its performance re-
lating to participation rates, the Commissioner may require the consor-
tium to reorganize or require the consolidation of the consortium with
an existing, high-performing consortium.
(2) If the consortium fails to improve its performance for
appropriate and timely expenditure of Tech-Prep funds and mainte-
nance of accurate time distribution records, the Commissioner may re-
quire the consortium to be abolished and a new consortium, or consor-
tia, be established to serve the area.
(3) If the consortium fails to improve its performance for
operation within the organization’s established bylaws, the Commis-
sioner may require the consortium to be abolished and a new consor-
tium, or consortia, be established to serve the area.
(g) Not later than October 1 of each even-numbered year, the
Board shall report to each Tech-Prep consortium the results of all evalu-
ations and follow-up actions during the previous two years. The report
shall include the following:
(1) Any failure of the consortium to meet the performance
measures and standards established in this provision;
(2) The activities and achievements of the consortium in
meeting the performance measures and standards established in this
provision;
(3) Those areas in which the consortium has made im-
provement in meeting the performance measures and standards
established in this provision; and
(4) Any actions taken by Board staff.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Texas Higher Education Coordinating Board
Proposed date of adoption: July 20, 2006
For further information, please call: (512) 427-6114
PART 2. TEXAS EDUCATION AGENCY
CHAPTER 74. CURRICULUM REQUIRE-
MENTS
The State Board of Education (SBOE) proposes amendments
to §§74.1, 74.3, 74.24, 74.28, 74.32, 74.43, 74.44, 74.52, 74.53,
74.54, 74.61, 74.63, and 74.64 and new §74.34 concerning cur-
riculum requirements. The rules provide for curriculum require-
ments for school districts, outline graduation requirements, and
include other provisions that relate to curriculum requirements.
19 TAC Chapter 74 is organized as follows: Subchapter A,
Required Curriculum; Subchapter B, Graduation Requirements;
Subchapter C, Other Provisions; Subchapter D, Graduation
Requirements, Beginning with School Year 2001-2002; Sub-
chapter E, Graduation Requirements, Beginning with School
Year 2004-2005; and Subchapter F, Graduation Requirements,
Beginning with School Year 2007-2008.
The proposed amendments would incorporate changes in 19
TAC Chapter 74, Subchapters A and C-F, to reect legislation
passed in 2005, an additional science course option, and tech-
nical corrections, as follows.
During the regular 2005 legislative session, the 79th Texas Leg-
islature passed Senate Bill (SB) 42, which allows the SBOE to
amend rules to include a physical activity requirement for stu-
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dents in Grades 6-8. SB 42 specied that the SBOE may choose
(1) not to adopt rules for a physical activity requirement for stu-
dents in Grades 6-8; (2) to adopt rules that state specic time
requirements for physical activity in Grades 6-8; or (3) to adopt
rules permitting some exibility at the district level for meeting
this requirement. In adopting rules for this requirement, SB 42
includes specic provisions the SBOE must incorporate relative
to how the physical activity requirement can be met and per-
missible exemptions. SB 42 also adds language to the health
curriculum requirement to include emphasis on the importance
of proper nutrition and exercise. To incorporate these legislative
changes, the SBOE proposes amendments to 19 TAC §74.1 in
Subchapter A and §74.32 in Subchapter C. Section 74.1(a)(2)(B)
would be modied to add language relating to the importance of
proper nutrition and exercise in the health curriculum to match
TEC, §28.002, as amended by SB 42. Section 74.32 would be
modied to add language requiring a local school board to es-
tablish a policy that determines the extent to which students en-
rolled in middle and junior high school settings are allowed to
meet physical activity requirements throughout the school year.
The proposed SBOE rule addresses how the physical activity
requirement can be met and includes permissible exemptions.
The section title would also be revised to extend the provisions
to include Kindergarten-Grade 8.
The 79th Texas Legislature also passed House Bill (HB) 492
during the 2005 regular legislative session. HB 492 requires
the SBOE to adopt rules relating to personal nance education.
Proposed new 19 TAC §74.34, Additional Requirements for Eco-
nomics Classes, Grades 9-12, would be added in Subchapter C
to satisfy this requirement. The proposed new rule would ad-
dress the requirement for a school district to incorporate instruc-
tion in personal nancial literacy into any course meeting a re-
quirement for an economics credit, using materials approved by
the SBOE. The proposed new rule would establish the minimum
elements that must be included in personal nancial literacy in-
struction. In consideration of the fact that calendars and curricu-
lum may already be established for the upcoming school year,
the proposal includes a provision for school districts to request
an extension from the commissioner of education in complying
with these new requirements for the 2006-2007 school year.
Proposed technical corrections include adding clarication to
the languages other than English requirement in §74.3(b)(2)(J)
in Subchapter A and §§74.43(b)(6), 74.44(b)(6), 74.53(b)(6),
74.54(b)(6), 74.63(b)(6), and 74.64(b)(6) in Subchapters D-F to
allow for students who are at higher prociency levels to meet
the graduation requirements by taking higher level language
courses.
A proposed technical correction in Subchapter C would add lan-
guage to 19 TAC §74.24(a)(1)-(2) to provide clarication that
there are two uses for credit by examination: (1) acceleration for
each primary school grade level and (2) course credit for sec-
ondary school academic subjects. This proposed amendment
would mirror language in the TEC. In addition, 19 TAC §74.24(b)
would be modied to clarify that all three delineated requirements
must be met for acceleration.
Also in Subchapter C, the proposed amendment in 19 TAC
§74.28(h) would require, rather than permit, school districts to
provide parent education programs for parents/guardians of
students with dyslexia and related disorders.
Proposed technical corrections also include replacing the
term "tech prep articulated" with the correct term "advanced
technical credit courses" and adding "dual credit courses" in
§§74.44(d)(3), 74.54(d)(3), and 74.64(d)(3) in Subchapters
D-F that describe requirements for advanced measures for the
distinguished achievement program. Tech prep is a program of
study, not a course. The program may include dual credit or
advanced technical credit courses. This change would make
the options clearer.
Other proposed amendments include minor technical edits in
§§74.52(c), 74.53(c), and 74.54(c) in Subchapter E to correct
the cross reference to elective courses. Proposed amendments
in §§74.53(b)(10)(D), 74.54(b)(10)(D), 74.63(b)(10)(D), and
74.64(b)(10)(D) in Subchapters E-F that describe requirements
to satisfy the technology applications credit for the recom-
mended and distinguished achievement program would delete
redundant language regarding credit by examination. This
change would permit districts to measure prociency in the
technology applications course in a variety of ways in addition
to credit by examination. Districts may continue; however, to
use this option.
Finally, the proposed amendment to 19 TAC §74.61(i)(1)(B) in
Subchapter F would add engineering as an option for the fourth
year of science beginning with students entering Grade 9 in
school year 2007 - 2008.
Susan Barnes, associate commissioner for standards and
programs, has determined that for the rst ve-year period the
amendments and new rule are in effect there will be no scal
implications for state or local government as a result of enforcing
or administering the amendments and new rule.
Dr. Barnes has determined that for each year of the rst ve
years the amendments and new rule are in effect the public ben-
et anticipated as a result of enforcing the amendments and new
rule would be to continue to provide students with appropriate
curricular choices as they complete their public school educa-
tion. School districts would need to notify students and parents
about any changes made. There will be no effect on small busi-
nesses. There is no anticipated economic cost to persons who
are required to comply with the amendments and new rule.
Comments on the proposal may be submitted to Cristina De La
Fuente-Valadez, Policy Coordination Division, Texas Education
Agency, 1701 North Congress Avenue, Austin, Texas 78701,
(512) 475-1497. Comments may also be submitted electroni-
cally to rules@tea.state.tx.us or faxed to (512) 463-0028. All
requests for a public hearing on the proposed amendments and
new rule submitted under the Administrative Procedure Act must
be received by the commissioner of education not more than 15
calendar days after notice of the proposal has been published in
the Texas Register.
SUBCHAPTER A. REQUIRED CURRICULUM
19 TAC §74.1, §74.3
The amendments are proposed under the Texas Education
Code, §7.102(c)(4), which authorizes the SBOE to establish
curriculum and graduation requirements; and §28.002, which
authorizes the SBOE to by rule designate subjects constituting a
well-balanced curriculum and to require each district to provide
instruction in the essential knowledge and skills at appropriate
grade levels.
The amendments implement the Texas Education Code,
§§7.102(c)(4), 28.002, and 28.025.
§74.1. Essential Knowledge and Skills.
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(a) A school district that offers kindergarten through Grade 12
must offer the following as a required curriculum:
(1) a foundation curriculum that includes:
(A) English language arts;
(B) mathematics;
(C) science; and
(D) social studies, consisting of Texas, United States
and world history, government, and geography; and
(2) an enrichment curriculum that includes:
(A) to the extent possible, languages other than English;
(B) health , with emphasis on the importance of proper
nutrition and exercise ;
(C) physical education;
(D) ne arts;
(E) economics, with emphasis on the free enterprise
system and its benets;
(F) career and technology education; and
(G) technology applications.
(b) A school district must provide instruction in the essential
knowledge and skills of the appropriate grade levels in the foundation
and enrichment curriculum as specied in paragraphs (1)-(19) of this
subsection. A school district may add elements at its discretion but
must not delete or omit instruction in the foundation and enrichment
curriculum specied in subsection (a) of this section.
(1) Chapter 110 of this title (relating to Texas Essential
Knowledge and Skills for English Language Arts and Reading);
(2) Chapter 111 of this title (relating to Texas Essential
Knowledge and Skills for Mathematics);
(3) Chapter 112 of this title (relating to Texas Essential
Knowledge and Skills for Science);
(4) Chapter 113 of this title (relating to Texas Essential
Knowledge and Skills for Social Studies);
(5) Chapter 114 of this title (relating to Texas Essential
Knowledge and Skills for Languages Other Than English);
(6) Chapter 115 of this title (relating to Texas Essential
Knowledge and Skills for Health Education);
(7) Chapter 116 of this title (relating to Texas Essential
Knowledge and Skills for Physical Education);
(8) Chapter 117 of this title (relating to Texas Essential
Knowledge and Skills for Fine Arts);
(9) Chapter 118 of this title (relating to Texas Essential
Knowledge and Skills for Economics with Emphasis on the Free En-
terprise System and Its Benets);
(10) Chapter 119 of this title (relating to Texas Essential
Knowledge and Skills for Agricultural Science and Technology Edu-
cation);
(11) Chapter 120 of this title (relating to Texas Essential
Knowledge and Skills for Business Education);
(12) Chapter 121 of this title (relating to Texas Essential
Knowledge and Skills for Health Science Technology Education);
(13) Chapter 122 of this title (relating to Texas Essential
Knowledge and Skills for Home Economics Education);
(14) Chapter 123 of this title (relating to Texas Essential
Knowledge and Skills for Technology Education/Industrial Technol-
ogy Education);
(15) Chapter 124 of this title (relating to Texas Essential
Knowledge and Skills for Marketing Education);
(16) Chapter 125 of this title (relating to Texas Essential
Knowledge and Skills for Trade and Industrial Education);
(17) Chapter 126 of this title (relating to Texas Essential
Knowledge and Skills for Technology Applications);
(18) Chapter 127 of this title (relating to Texas Essential
Knowledge and Skills for Career Orientation); and
(19) Chapter 128 of this title (relating to Texas Essential
Knowledge and Skills for Spanish Language Arts and English as a Sec-
ond Language).
§74.3. Description of a Required Secondary Curriculum.
(a) Middle Grades 6-8. A school district that offers Grades
6-8 must provide instruction in the required curriculum as specied in
§74.1 of this title (relating to Essential Knowledge and Skills). The dis-
trict must ensure that sufcient time is provided for teachers to teach
and for students to learn English language arts, mathematics, science,
social studies, ne arts, health, physical education, technology appli-
cations, and to the extent possible, languages other than English. The
school district may provide instruction in a variety of arrangements
and settings, including mixed-age programs designed to permit exi-
ble learning arrangements for developmentally appropriate instruction
for all student populations to support student attainment of course and
grade level standards.
(b) Secondary Grades 9-12.
(1) A school district that offers Grades 9-12 must provide
instruction in the required curriculum as specied in §74.1 of this title
(relating to Essential Knowledge and Skills). The district must ensure
that sufcient time is provided for teachers to teach and for students to
learn the subjects in the required curriculum. The school district may
provide instruction in a variety of arrangements and settings, including
mixed-age programs designed to permit exible learning arrangements
for developmentally appropriate instruction for all student populations
to support student attainment of course and grade level standards.
(2) The school district must offer the courses listed in this
paragraph and maintain evidence that students have the opportunity to
take these courses:
(A) English language arts--English I, II, III, and IV;
(B) mathematics--Algebra I, Algebra II, Geometry,
Precalculus, and Mathematical Models with Applications;
(C) science--Integrated Physics and Chemistry, Bi-
ology, Chemistry, and Physics. Science courses shall include at
least 40% hands-on laboratory investigations and eld work using
appropriate scientic inquiry;
(D) social studies--United States History Studies Since
Reconstruction, World History Studies, United States Government, and
World Geography Studies;
(E) economics, with emphasis on the free enterprise
system and its benets--Economics with Emphasis on the Free Enter-
prise System and Its Benets;
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(F) physical education--Foundations of Personal
Fitness and at least two courses selected from Adventure/Outdoor
Education; Aerobic Activities; Individual Sports; or Team Sports;
(G) health education--Health 1;
(H) ne arts--courses selected from at least two of the
four ne arts areas (art, music, theatre, and dance)--Art I, II, III, IV;
Music I, II, III, IV; Theatre I, II, III, IV; or Dance I, II, III, IV;
(I) career and technology education--courses selected
from at least three of the eight career and technology areas (agricultural
science and technology education, business education, career orienta-
tion, health science technology education, family and consumer sci-
ences education/home economics education, technology education/in-
dustrial technology education, marketing education, and trade and in-
dustrial education) taught on a campus in the school district with pro-
visions for contracting for additional offerings with programs or insti-
tutions as may be practical;
(J) languages other than English--Levels I, II, and III or
higher of the same language;
(K) technology applications--at least four courses se-
lected from Computer Science I, Computer Science II, Desktop Pub-
lishing, Digital Graphics/Animation, Multimedia, Video Technology,
Web Mastering, or Independent Study in Technology Applications;
(L) speech--Communication Applications.
(3) Districts may offer additional courses from the com-
plete list of courses approved by the State Board of Education to satisfy
graduation requirements as referenced in this chapter.
(4) The school district must provide each student the op-
portunity to participate in all courses listed in subsection (b)(2) of this
section. The district must provide students the opportunity each year
to select courses in which they intend to participate from a list that in-
cludes all courses required to be offered in subsection (b)(2) of this
section. If the school district will not offer the required courses every
year, but intends to offer particular courses only every other year, it
must notify all enrolled students of that fact. The school district must
teach a course in which ten or more students indicate they will partici-
pate or that is required for a student to graduate. For a course in which
fewer than ten students indicate they will participate, the district must
either teach the course or employ options described in Subchapter C
of this chapter (relating to Other Provisions) to provide the course and
must maintain evidence that it is employing those options.
(c) Courses in the foundation and enrichment curriculum in
Grades 6-12 must be provided in a manner that allows all grade pro-
motion and high school graduation requirements to be met in a timely
manner. Nothing in this chapter shall be construed to require a district
to offer a specic course in the foundation and enrichment curriculum
except as required by this subsection.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on May 8, 2006.
TRD-200602534
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Earliest possible date of adoption: June 18, 2006
For further information, please call: (512) 475-1497
SUBCHAPTER C. OTHER PROVISIONS
19 TAC §§74.24, 74.28, 74.32, 74.34
The amendments and new rule are proposed under the Texas
Education Code, §§7.102(c)(4), which authorizes the SBOE
to establish curriculum and graduation requirements; 28.002,
which authorizes the SBOE to by rule designate subjects con-
stituting a well-balanced curriculum and to require each district
to provide instruction in the essential knowledge and skills at
appropriate grade levels; 28.002(l), which authorizes the SBOE
to adopt rules to include a physical activity requirement for
students in Grades 6-8; 28.023, which authorizes the SBOE
to establish guidelines for examinations for acceleration for
primary school grade levels and secondary school academic
subjects; and 38.003, which requires the SBOE to adopt rules
relating to screening and treatment for dyslexia and related
disorders.
The amendments and new rule implement the Texas Education
Code, §§7.102(c)(4), 28.002, 28.023, 28.025, and 38.003.
§74.24. Credit by Examination.
(a) General provisions.
(1) A school district must provide at least three days be-
tween January 1 and June 30 and three days between July 1 and De-
cember 31 annually when examinations for acceleration for each pri-
mary school grade level and for credit for secondary school academic
subjects required under Texas Education Code, §28.023, shall be ad-
ministered in Grades 1-12. The days do not need to be consecutive but
must be designed to meet the needs of all students. The dates must be
publicized in the community.
(2) A school district shall not charge for an exam for ac-
celeration for each primary school grade level or for credit for sec-
ondary school academic subjects . If a parent requests an alternative
examination, the district may administer and recognize results of a test
purchased by the parent or student from Texas Tech University or The
University of Texas at Austin.
(3) A school district must have the approval of the district
board of trustees to develop its own tests or to purchase examinations
that thoroughly test the essential knowledge and skills in the applicable
grade level or subject area.
(4) A school district may allow a student to accelerate at a
time other than one required in paragraph (1) of this subsection by de-
veloping a cost-free option approved by the district board of trustees
that allows students to demonstrate academic achievement or pro-
ciency in a subject or grade level.
(b) Assessment for acceleration in kindergarten through Grade
5.
(1) A school district must develop procedures for kinder-
garten acceleration that are approved by the district board of trustees.
(2) A student in any of Grades 1-5 must be accelerated one
grade if he or she meets the following requirements : [.]
(A) the [The] student scores 90% on a criterion-refer-
enced test for the grade level he or she wants to skip in each of the
following areas: language arts, mathematics, science, and social stud-
ies ; [.]
(B) a [A] school district representative recommends
that the student be accelerated ; and [.]
(C) the [The] student’s parent or guardian gives written
approval for the acceleration.
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(c) Assessment for course credit in Grades 6-12.
(1) A student in any of Grades 6-12 must be given credit for
an academic subject in which he or she has had no prior instruction if
the student scores 90% on a criterion-referenced test for the applicable
course.
(2) If a student is given credit in a subject on the basis of
an examination, the school district must enter the examination score on
the student’s transcript.
(3) In accordance with local school district policy, a student
in any of Grades 6-12 may be given credit for an academic subject in
which he or she had some prior instruction, if the student scores 70%
on a criterion-referenced test for the applicable course.
§74.28. Students with Dyslexia and Related Disorders.
(a) The board of trustees of a school district must ensure that
procedures for identifying a student with dyslexia or a related disorder
and for providing appropriate instructional services to the student are
implemented in the district. These procedures will be monitored by the
Texas Education Agency with on-site visits conducted as appropriate.
(b) A school district’s procedures must be implemented ac-
cording to the State Board of Education (SBOE) approved strategies for
screening, and techniques for treating, dyslexia and related disorders.
The strategies and techniques are described in "Procedures Concerning
Dyslexia and Related Disorders," a set of exible guidelines for local
districts that may be modied by SBOE only with broad-based dialogue
that includes input from educators and professionals in the eld of read-
ing and dyslexia and related disorders from across the state. Screening
should only be done by individuals/professionals who are trained to as-
sess students for dyslexia and related disorders.
(c) A school district may purchase a reading program or de-
velop its own reading program for students with dyslexia and related
disorders, as long as the program is characterized by the descriptors
found in "Procedures Concerning Dyslexia and Related Disorders."
Teachers who screen and treat these students must be trained in instruc-
tional strategies which utilize individualized, intensive, multisensory,
phonetic methods and a variety of writing and spelling components
described in the "Procedures Concerning Dyslexia and Related Disor-
ders" and in the professional development activities specied by each
district and/or campus planning and decision making committee.
(d) Before an identication or assessment procedure is used
selectively with an individual student, the school district must notify
the student’s parent or guardian or another person standing in parental
relation to the student.
(e) Parents/guardians of students eligible under the Rehabili-
tation Act of 1973, §504, must be informed of all services and options
available to the student under that federal statute.
(f) Each school must provide each identied student access at
his or her campus to the services of a teacher trained in dyslexia and
related disorders. The school district may, with the approval of each
student’s parents or guardians, offer additional services at a centralized
location. Such centralized services shall not preclude each student from
receiving services at his or her campus.
(g) Because early intervention is critical, a program for early
identication, intervention, and support for students with dyslexia and
related disorders must be available in each district as outlined in the
"Procedures Concerning Dyslexia and Related Disorders."
(h) Each school district shall [may] provide a parent education
program for parents/guardians of students with dyslexia and related dis-
orders. This program should include: awareness of characteristics of
dyslexia and related disorders; information on testing and diagnosis of
dyslexia; information on effective strategies for teaching dyslexic stu-
dents; and awareness of information on modication, especially mod-
ications allowed on standardized testing.
§74.32. Physical Activity Programs for [Elementary School] Stu-
dents in Kindergarten-Grade 8.
(a) In accordance with Texas Education Code, §28.002, all
students enrolled in full-day kindergarten or Grades 1-6 in an elemen-
tary school setting are required to participate in physical activity for a
minimum of either 30 minutes daily or 135 minutes weekly under the
following conditions:
(1) participation must be in a Texas Essential Knowledge
and Skills (TEKS)-based physical education class or a TEKS-based
structured activity; and
(2) each school district shall establish procedures for pro-
viding the required physical activity that must consider the health-re-
lated education needs of the student and the recommendations of the
local health advisory council.
(b) A school district board of trustees or charter school shall
adopt a policy that determines the extent to which students enrolled
in middle and junior high school settings are allowed to meet physi-
cal activity requirements throughout the school year, under Texas Ed-
ucation Code, §28.002(l). School districts may permit an exemption
for students participating in private or commercially-sponsored physi-
cal activities including only those certied by the superintendent to be
of high quality and well supervised by appropriately trained instruc-
tors. Students certied to participate at this level may not be dismissed
from any part of the regular school day. Under Texas Education Code,
§28.002, school districts must provide for an exemption for:
(1) students identied in the categories specied in para-
graphs (2) and (3) under §74.31 of this title (relating to Health Classi-
cations for Physical Education); or
(2) students participating in a TEKS-based physical educa-
tion class or a TEKS-based structured activity.
§74.34. Additional Requirements for Economics Classes, Grades
9-12.
(a) A school district and an-open enrollment charter school
shall incorporate instruction in personal nancial literacy into any
course meeting a requirement for an economics credit, using the
materials approved by the State Board of Education for this purpose in
accordance with Texas Education Code, §28.0021.
(b) A school district may add elements at its discretion but
must include the following areas of instruction:
(1) understanding interest and avoiding and eliminating
credit card debt;
(2) understanding the rights and responsibilities of renting
or buying a home;
(3) managing money to make the transition from renting a
home to home ownership;
(4) starting a small business;
(5) being a prudent investor in the stock market and using
other investment options;
(6) beginning a savings program and planning for retire-
ment;
(7) bankruptcy;
(8) the types of bank accounts available to consumers and
the benets of maintaining a bank account;
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(9) balancing a checkbook;
(10) the types of loans available to consumers and becom-
ing a low-risk borrower;
(11) understanding insurance; and
(12) charitable giving.
(c) A school district or open-enrollment charter school may
apply to the commissioner of education for an extension in complying
with the requirements of this section for the 2006-2007 school year.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on May 8, 2006.
TRD-200602535
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Earliest possible date of adoption: June 18, 2006
For further information, please call: (512) 475-1497
SUBCHAPTER D. GRADUATION
REQUIREMENTS, BEGINNING WITH
SCHOOL YEAR 2001 - 2002
19 TAC §74.43, §74.44
The amendments are proposed under the Texas Education
Code, §§7.102(c)(4), which authorizes the SBOE to establish
curriculum and graduation requirements; 28.002, which au-
thorizes the SBOE to by rule designate subjects constituting a
well-balanced curriculum and to require each district to provide
instruction in the essential knowledge and skills at appropriate
grade levels; 28.023, which authorizes the SBOE to establish
guidelines for examinations for acceleration for primary school
grade levels and secondary school academic subjects; and
28.025(a), which authorizes the SBOE to by rule determine
curriculum requirements for the minimum, recommended,
and advanced high school programs that are consistent with
§28.002.
The amendment implements the Texas Education Code,
§§7.102(c)(4), 28.002, 28.023, and 28.025(a).
§74.43. Recommended High School Program.
(a) Credits. A student must earn at least 24 credits to complete
the Recommended High School Program.
(b) Core Courses. A student must demonstrate prociency in
the following:
(1) English language arts--four credits. The credits must
consist of English I, II, III, and IV (English I for Speakers of Other
Languages and English II for Speakers of Other Languages may be
substituted for English I and II only for immigrant students with limited
English prociency).
(2) Mathematics--three credits. The credits must consist of
Algebra I, Algebra II, and Geometry.
(3) Science--three credits. One credit must be a biology
credit (Biology, Advanced Placement (AP) Biology, or International
Baccalaureate (IB) Biology). Students must choose the remaining two
credits from the following areas. Not more than one credit may be cho-
sen from each of the areas to satisfy this requirement. Students on the
Recommended High School Program are encouraged to take courses in
biology, chemistry, and physics to complete the science requirements.
(A) Integrated Physics and Chemistry (IPC);
(B) Chemistry, AP Chemistry, or IB Chemistry; and
(C) Physics, Principles of Technology I, AP Physics, or
IB Physics.
(4) Social studies--three and one-half credits. The credits
must consist of World History Studies (one credit), World Geography
Studies (one credit), United States History Studies Since Reconstruc-
tion (one credit), and United States Government (one-half credit).
(5) Economics, with emphasis on the free enterprise sys-
tem and its benets--one-half credit. The credit must consist of Eco-
nomics with Emphasis on the Free Enterprise System and Its Benets.
(6) Languages other than English--two credits. The credits
earned must be for any two levels [consist of Level I and Level II] in
the same language.
(7) Physical education--one and one-half credits to include
Foundations of Personal Fitness (one-half credit).
(A) A student may not earn more than two credits in
physical education toward state graduation requirements.
(B) The school district board of trustees may allow a
student to substitute certain physical activities for the required credits in
physical education, including the Foundations of Personal Fitness. The
substitutions must be based on the physical activity involved in drill
team, marching band, and cheerleading during the fall semester; Junior
Reserve Ofcer Training Corps (JROTC); athletics; Dance I-IV; and
two- or three-credit career and technology work-based training courses.
(C) In accordance with local district policy, a school
district may award up to two credits for physical education for appropri-
ate private or commercially-sponsored physical activity programs con-
ducted on or off campus. The district must apply to the commissioner
of education for approval of such programs, which may be substituted
for state graduation credit in physical education. Such approval may
be granted under the following conditions:
(i) Olympic-level participation and/or competi-
tion includes a minimum of 15 hours per week of highly intensive,
professional, supervised training. The training facility, instructors,
and the activities involved in the program must be certied by the
superintendent to be of exceptional quality. Students qualifying and
participating at this level may be dismissed from school one hour per
day. Students dismissed may not miss any class other than physical
education.
(ii) Private or commercially-sponsored physical ac-
tivities include those certied by the superintendent to be of high qual-
ity and well supervised by appropriately trained instructors. Student
participation of at least ve hours per week must be required. Students
certied to participate at this level may not be dismissed from any part
of the regular school day.
(8) Health education--one-half credit, which may satised
by Health 1 or Advanced Health, or Health Science Technology--one
credit, which may be satised by Introduction to Health Science Tech-
nology, Health Science Technology I, or Health Science Technology II.
(9) Speech--one-half credit. The credit must consist of
Communication Applications.
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(10) Technology applications--one credit, which may be
satised by:
(A) the following courses in Chapter 126 of this title
(relating to Texas Essential Knowledge and Skills for Technology Ap-
plications): Computer Science I, Computer Science II, Desktop Pub-
lishing, Digital Graphics/Animation, Multimedia, Video Technology,
Web Mastering, or Independent Study in Technology Applications;
(B) the following courses in Chapter 120 of this title (re-
lating to the Texas Essential Knowledge and Skills for Business Educa-
tion): Business Computer Information Systems I or II, Business Com-
puter Programming, Telecommunications and Networking, or Business
Image Management and Multimedia; or
(C) the following courses in Chapter 123 of this title
(relating to the Texas Essential Knowledge and Skills for Technology
Education/Industrial Technology Education): Computer Applications,
Technology Systems (modular computer laboratory-based), Commu-
nications Graphics (modular computer laboratory-based), or Computer
Multimedia and Animation Technology.
(11) Fine arts--one credit, which may be satised by any
course in Chapter 117, Subchapter C, of this title (relating to Texas
Essential Knowledge and Skills for Fine Arts).
(c) Elective Courses--three and one-half credits. The credits
may be selected from the list of courses specied in §74.41(f) of this
title (relating to High School Graduation Requirements). All students
who wish to complete the Recommended High School Program are en-
couraged to study each of the four foundation curriculum areas (English
language arts, mathematics, science, and social studies) every year in
high school.
(d) Substitutions. No substitutions are allowed in the Recom-
mended High School Program, except as specied in this chapter.
§74.44. Distinguished Achievement High School Program--Ad-
vanced High School Program.
(a) Credits. A student must earn at least 24 credits to complete
the Distinguished Achievement High School Program.
(b) Core Courses. A student must demonstrate prociency in
the following:
(1) English language arts--four credits. The credits must
consist of English I, II, III, and IV (English I for Speakers of Other
Languages and English II for Speakers of Other Languages may be
substituted for English I and II only for immigrant students with limited
English prociency).
(2) Mathematics--three credits. The credits must consist of
Algebra I, Algebra II, and Geometry.
(3) Science--three credits. One credit must be a biology
credit (Biology, Advanced Placement (AP) Biology, or International
Baccalaureate (IB) Biology). Students must choose the remaining two
credits from the following areas. Not more than one credit may be cho-
sen from each of the areas to satisfy this requirement. Students on the
Distinguished Achievement High School Program are encouraged to
take courses in biology, chemistry, and physics to complete the science
requirements.
(A) Integrated Physics and Chemistry (IPC);
(B) Chemistry, AP Chemistry, or IB Chemistry; and
(C) Physics, Principles of Technology I, AP Physics, or
IB Physics.
(4) Social studies--three and one-half credits. The credits
must consist of World History Studies (one credit), World Geography
Studies (one credit), United States History Studies Since Reconstruc-
tion (one credit), and United States Government (one-half credit).
(5) Economics, with emphasis on the free enterprise sys-
tem and its benets--one-half credit. The credit must consist of Eco-
nomics with Emphasis on the Free Enterprise System and Its Benets.
(6) Languages other than English--three credits. The cred-
its earned must be for any three levels [consist of Level I, Level II, and
Level III] in the same language.
(7) Physical education--one and one-half credits to include
Foundations of Personal Fitness (one-half credit).
(A) A student may not earn more than two credits in
physical education toward state graduation requirements.
(B) The school district board of trustees may allow a
student to substitute certain physical activities for the required credits in
physical education, including the Foundations of Personal Fitness. The
substitutions must be based on the physical activity involved in drill
team, marching band, and cheerleading during the fall semester; Junior
Reserve Ofcer Training Corps (JROTC); athletics; Dance I-IV; and
two- or three-credit career and technology work-based training courses.
(C) In accordance with local district policy, a school
district may award up to two credits for physical education for appropri-
ate private or commercially-sponsored physical activity programs con-
ducted on or off campus. The district must apply to the commissioner
of education for approval of such programs, which may be substituted
for state graduation credit in physical education. Such approval may
be granted under the following conditions:
(i) Olympic-level participation and/or competi-
tion includes a minimum of 15 hours per week of highly intensive,
professional, supervised training. The training facility, instructors,
and the activities involved in the program must be certied by the
superintendent to be of exceptional quality. Students qualifying and
participating at this level may be dismissed from school one hour per
day. Students dismissed may not miss any class other than physical
education.
(ii) Private or commercially-sponsored physical ac-
tivities include those certied by the superintendent to be of high qual-
ity and well supervised by appropriately trained instructors. Student
participation of at least ve hours per week must be required. Students
certied to participate at this level may not be dismissed from any part
of the regular school day.
(8) Health education--one-half credit, which may be satis-
ed by Health 1 or Advanced Health, or Health Science Technology--
one credit, which may be satised by Introduction to Health Science
Technology, Health Science Technology I, or Health Science Technol-
ogy II.
(9) Speech--one-half credit. The credit must consist of
Communication Applications.
(10) Technology applications--one credit, which may be
satised by:
(A) the following courses in Chapter 126 of this title
(relating to Texas Essential Knowledge and Skills for Technology Ap-
plications): Computer Science I, Computer Science II, Desktop Pub-
lishing, Digital Graphics/Animation, Multimedia, Video Technology,
Web Mastering, or Independent Study in Technology Applications;
(B) the following courses in Chapter 120 of this title (re-
lating to the Texas Essential Knowledge and Skills for Business Educa-
tion): Business Computer Information Systems I or II, Business Com-
31 TexReg 4148 May 19, 2006 Texas Register
puter Programming, Telecommunications and Networking, or Business
Image Management and Multimedia; or
(C) the following courses in Chapter 123 of this title
(relating to the Texas Essential Knowledge and Skills for Technology
Education/Industrial Technology Education): Computer Applications,
Technology Systems (modular computer laboratory-based), Commu-
nications Graphics (modular computer laboratory-based), or Computer
Multimedia and Animation Technology.
(11) Fine arts--one credit, which may be satised by any
course in Chapter 117, Subchapter C, of this title (relating to Texas
Essential Knowledge and Skills for Fine Arts).
(c) Elective Courses--two and one-half credits. The credits
may be selected from the list of courses specied in §74.41(f) of this
title (relating to High School Graduation Requirements). All students
who wish to complete the Distinguished Achievement High School
Program are encouraged to study each of the four foundation curricu-
lum areas (English language arts, mathematics, science, and social
studies) every year in high school.
(d) Advanced measures. A student also must achieve any
combination of four of the following advanced measures. Original
research/projects may not be used for more than two of the four ad-
vanced measures. The measures must focus on demonstrated student
performance at the college or professional level. Student performance
on advanced measures must be assessed through an external review
process. The student may choose from the following options:
(1) original research/project that is:
(A) judged by a panel of professionals in the eld that
is the focus of the project; or
(B) conducted under the direction of mentor(s) and re-
ported to an appropriate audience; and
(C) related to the required curriculum set forth in §74.1
of this title (relating to Essential Knowledge and Skills);
(2) test data where a student receives:
(A) a score of three or above on the College Board ad-
vanced placement examination;
(B) a score of four or above on an International Bac-
calaureate examination; or
(C) a score on the Preliminary Scholastic Assessment
Test (PSAT) that qualies the student for recognition as a commended
scholar or higher by the National Merit Scholarship Corporation, as
part of the National Hispanic Scholar Program of the College Board or
as part of the National Achievement Scholarship Program for Outstand-
ing Negro Students of the National Merit Scholarship Corporation. The
PSAT score shall count as only one advanced measure regardless of the
number of honors received by the student; or
(3) college academic courses , advanced technical credit
courses, and dual credit courses [and tech-prep articulated college
courses] with a grade of 3.0 or higher.
(e) Substitutions. No substitutions are allowed in the Distin-
guished Achievement High School Program, except as specied in this
chapter.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on May 8, 2006.
TRD-200602536
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Earliest possible date of adoption: June 18, 2006
For further information, please call: (512) 475-1497
SUBCHAPTER E. GRADUATION
REQUIREMENTS, BEGINNING WITH
SCHOOL YEAR 2004 - 2005
19 TAC §§74.52, 74.53, 74.54
The amendments are proposed under the Texas Education
Code, §§7.102(c)(4), which authorizes the SBOE to establish
curriculum and graduation requirements; 28.002, which au-
thorizes the SBOE to by rule designate subjects constituting a
well-balanced curriculum and to require each district to provide
instruction in the essential knowledge and skills at appropriate
grade levels; 28.023, which authorizes the SBOE to establish
guidelines for examinations for acceleration for primary school
grade levels and secondary school academic subjects; and
28.025(a), which authorizes the SBOE to by rule determine
curriculum requirements for the minimum, recommended,
and advanced high school programs that are consistent with
§28.002.
The amendment implements the Texas Education Code,
§§7.102(c)(4), 28.002, 28.023, and 28.025(a).
§74.52. Minimum High School Program.
(a) Credits. A student must earn at least 22 credits to complete
the Minimum High School Program.
(b) Core Courses. A student must demonstrate prociency in
the following.
(1) English language arts--four credits. The credits must
consist of:
(A) English I, II, and III (English I for Speakers of Other
Languages and English II for Speakers of Other Languages may be
substituted for English I and II only for immigrant students with limited
English prociency); and
(B) Fourth credit of English, which may be satised by
English IV, Research/Technical Writing, Creative/Imaginative Writing,
Practical Writing Skills, Literary Genres, Business Communication,
Journalism, or concurrent enrollment in a college English course.
(2) Mathematics--three credits to include Algebra I and
Geometry.
(3) Science--two credits. The credits must consist of Biol-
ogy and Integrated Physics and Chemistry (IPC). A student may sub-
stitute Chemistry or Physics for IPC and then must use the second of
these two courses as the academic elective credit identied in subsec-
tion (b)(6) of this section.
(4) Social studies--two and one-half credits. The credits
must consist of World History Studies (one credit) or World Geography
Studies (one credit), United States History Studies Since Reconstruc-
tion (one credit), and United States Government (one-half credit).
(5) Economics, with emphasis on the free enterprise sys-
tem and its benets--one-half credit. The credit must consist of Eco-
nomics with Emphasis on the Free Enterprise System and Its Benets.
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(6) Academic elective--one credit. The credit must be se-
lected from World History Studies, World Geography Studies, or any
science course approved by the State Board of Education (SBOE) for
science credit as found in Chapter 112 of this title (relating to Texas
Essential Knowledge and Skills for Science). If a student elects to re-
place IPC with either Chemistry or Physics as described in subsection
(b)(3) of this section, the academic elective must be the other of these
two science courses.
(7) Physical education--one and one-half credits to include
Foundations of Personal Fitness (one-half credit).
(A) A student may not earn more than two credits in
physical education toward state graduation requirements.
(B) The school district board of trustees may allow a
student to substitute certain physical activities for the required credits
in physical education, including the Foundations of Personal Fitness.
The substitutions must be based on the physical activity involved in
drill team, marching band, and cheerleading during the fall semester;
Junior Reserve Ofcer Training Corps (JROTC); athletics; Dance I-IV;
two- or three-credit career and technology work-based training courses,
and off-campus physical education.
(C) In accordance with local district policy, a school
district may award up to two credits for physical education for appropri-
ate private or commercially-sponsored physical activity programs con-
ducted on or off campus. The district must apply to the commissioner
of education for approval of such programs, which may be substituted
for state graduation credit in physical education. Such approval may
be granted under the following conditions:
(i) Olympic-level participation and/or competi-
tion includes a minimum of 15 hours per week of highly intensive,
professional, supervised training. The training facility, instructors,
and the activities involved in the program must be certied by the
superintendent to be of exceptional quality. Students qualifying and
participating at this level may be dismissed from school one hour per
day. Students dismissed may not miss any class other than physical
education.
(ii) Private or commercially-sponsored physical ac-
tivities include those certied by the superintendent to be of high qual-
ity and well supervised by appropriately trained instructors. Student
participation of at least ve hours per week must be required. Students
certied to participate at this level may not be dismissed from any part
of the regular school day.
(8) Health education--one-half credit, which may be satis-
ed by Health 1 or Advanced Health, or Health Science Technology--
one credit, which may be satised by Introduction to Health Science
Technology, Health Science Technology I, or Health Science Technol-
ogy II.
(9) Speech--one-half credit. The credit must consist of
Communication Applications.
(10) Technology applications--one credit, which may be
satised by:
(A) the following courses in Chapter 126 of this title
(relating to Texas Essential Knowledge and Skills for Technology Ap-
plications): Computer Science I, Computer Science II, Desktop Pub-
lishing, Digital Graphics/Animation, Multimedia, Video Technology,
Web Mastering, or Independent Study in Technology Applications;
(B) the following courses in Chapter 120 of this title (re-
lating to the Texas Essential Knowledge and Skills for Business Educa-
tion): Business Computer Information Systems I or II, Business Com-
puter Programming, Telecommunications and Networking, or Business
Image Management and Multimedia; or
(C) the following courses in Chapter 123 of this title
(relating to the Texas Essential Knowledge and Skills for Technology
Education/Industrial Technology Education): Computer Applications,
Technology Systems (modular computer laboratory-based), Commu-
nications Graphics (modular computer laboratory-based), or Computer
Multimedia and Animation Technology.
(c) Elective Courses--ve and one-half credits. The credits
must be selected from the list of courses specied in §74.51(g) [(f)]
of this title (relating to High School Graduation Requirements).
§74.53. Recommended High School Program.
(a) Credits. A student must earn at least 24 credits to complete
the Recommended High School Program.
(b) Core Courses. A student must demonstrate prociency in
the following:
(1) English language arts--four credits. The credits must
consist of English I, II, III, and IV (English I for Speakers of Other
Languages and English II for Speakers of Other Languages may be
substituted for English I and II only for immigrant students with limited
English prociency).
(2) Mathematics--three credits. The credits must consist of
Algebra I, Algebra II, and Geometry.
(3) Science--three credits. One credit must be a biology
credit (Biology, Advanced Placement (AP) Biology, or International
Baccalaureate (IB) Biology). Students must choose the remaining two
credits from the following areas. Not more than one credit may be cho-
sen from each of the areas to satisfy this requirement. Students on the
Recommended High School Program are encouraged to take courses in
biology, chemistry, and physics to complete the science requirements.
(A) Integrated Physics and Chemistry (IPC);
(B) Chemistry, AP Chemistry, or IB Chemistry; and
(C) Physics, Principles of Technology I, AP Physics, or
IB Physics.
(4) Social studies--three and one-half credits. The credits
must consist of World History Studies (one credit), World Geography
Studies (one credit), United States History Studies Since Reconstruc-
tion (one credit), and United States Government (one-half credit).
(5) Economics, with emphasis on the free enterprise sys-
tem and its benets--one-half credit. The credit must consist of Eco-
nomics with Emphasis on the Free Enterprise System and Its Benets.
(6) Languages other than English--two credits. The credits
earned must be for any two levels [consist of Level I and Level II] in
the same language.
(7) Physical education--one and one-half credits to include
Foundations of Personal Fitness (one-half credit).
(A) A student may not earn more than two credits in
physical education toward state graduation requirements.
(B) The school district board of trustees may allow a
student to substitute certain physical activities for the required credits in
physical education, including the Foundations of Personal Fitness. The
substitutions must be based on the physical activity involved in drill
team, marching band, and cheerleading during the fall semester; Junior
Reserve Ofcer Training Corps (JROTC); athletics; Dance I-IV; and
two- or three-credit career and technology work-based training courses.
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(C) In accordance with local district policy, a school
district may award up to two credits for physical education for appropri-
ate private or commercially-sponsored physical activity programs con-
ducted on or off campus. The district must apply to the commissioner
of education for approval of such programs, which may be substituted
for state graduation credit in physical education. Such approval may
be granted under the following conditions:
(i) Olympic-level participation and/or competi-
tion includes a minimum of 15 hours per week of highly intensive,
professional, supervised training. The training facility, instructors,
and the activities involved in the program must be certied by the
superintendent to be of exceptional quality. Students qualifying and
participating at this level may be dismissed from school one hour per
day. Students dismissed may not miss any class other than physical
education.
(ii) Private or commercially-sponsored physical ac-
tivities include those certied by the superintendent to be of high qual-
ity and well supervised by appropriately trained instructors. Student
participation of at least ve hours per week must be required. Students
certied to participate at this level may not be dismissed from any part
of the regular school day.
(8) Health education--one-half credit, which may satised
by Health 1 or Advanced Health, or Health Science Technology--one
credit, which may be satised by Introduction to Health Science Tech-
nology, Health Science Technology I, or Health Science Technology II.
(9) Speech--one-half credit. The credit must consist of
Communication Applications.
(10) Technology applications--one credit, which may be
satised by:
(A) the following courses in Chapter 126 of this title
(relating to Texas Essential Knowledge and Skills for Technology Ap-
plications): Computer Science I, Computer Science II, Desktop Pub-
lishing, Digital Graphics/Animation, Multimedia, Video Technology,
Web Mastering, or Independent Study in Technology Applications, or
state-approved technology applications innovative courses;
(B) the following courses in Chapter 120 of this title (re-
lating to the Texas Essential Knowledge and Skills for Business Educa-
tion): Business Computer Information Systems I or II, Business Com-
puter Programming, Telecommunications and Networking, or Business
Image Management and Multimedia;
(C) the following courses in Chapter 123 of this title
(relating to the Texas Essential Knowledge and Skills for Technology
Education/Industrial Technology Education): Computer Applications,
Technology Systems (modular computer laboratory-based), Commu-
nications Graphics (modular computer laboratory-based), or Computer
Multimedia and Animation Technology; or
(D) the completion of three credits (for students partici-
pating in a coherent sequence of career and technology courses or who
are enrolled in a Tech Prep high school plan of study) consisting of
two or more state-approved career and technology courses in Chapters
119-125 and 127 of this title. Districts shall ensure that career and tech-
nology courses, including innovative courses, in a coherent sequence
used to meet the technology applications credit are appropriate to col-
lectively teach the knowledge and skills found in any of the approved
courses listed in subparagraphs (A), (B), and (C) of this paragraph.
Students pursuing the technology applications option described in this
subparagraph must demonstrate prociency in technology applications
prior to the beginning of Grade 11 [through credit by examination as
described in §74.24 of this title (relating to Credit by Examination)] .
(11) Fine arts--one credit, which may be satised by any
course in Chapter 117, Subchapter C, of this title (relating to Texas
Essential Knowledge and Skills for Fine Arts).
(c) Elective Courses--three and one-half credits. The credits
may be selected from the list of courses specied in §74.51(g) [(f)] of
this title (relating to High School Graduation Requirements). All stu-
dents who wish to complete the Recommended High School Program
are encouraged to study each of the four foundation curriculum areas
(English language arts, mathematics, science, and social studies) every
year in high school.
(d) Substitutions. No substitutions are allowed in the Recom-
mended High School Program, except as specied in this chapter.
§74.54. Distinguished Achievement High School Program--Ad-
vanced High School Program.
(a) Credits. A student must earn at least 24 credits to complete
the Distinguished Achievement High School Program.
(b) Core Courses. A student must demonstrate prociency in
the following:
(1) English language arts--four credits. The credits must
consist of English I, II, III, and IV (English I for Speakers of Other
Languages and English II for Speakers of Other Languages may be
substituted for English I and II only for immigrant students with limited
English prociency).
(2) Mathematics--three credits. The credits must consist of
Algebra I, Algebra II, and Geometry.
(3) Science--three credits. One credit must be a biology
credit (Biology, Advanced Placement (AP) Biology, or International
Baccalaureate (IB) Biology). Students must choose the remaining two
credits from the following areas. Not more than one credit may be cho-
sen from each of the areas to satisfy this requirement. Students on the
Distinguished Achievement High School Program are encouraged to
take courses in biology, chemistry, and physics to complete the science
requirements.
(A) Integrated Physics and Chemistry (IPC);
(B) Chemistry, AP Chemistry, or IB Chemistry; and
(C) Physics, Principles of Technology I, AP Physics, or
IB Physics.
(4) Social studies--three and one-half credits. The credits
must consist of World History Studies (one credit), World Geography
Studies (one credit), United States History Studies Since Reconstruc-
tion (one credit), and United States Government (one-half credit).
(5) Economics, with emphasis on the free enterprise sys-
tem and its benets--one-half credit. The credit must consist of Eco-
nomics with Emphasis on the Free Enterprise System and Its Benets.
(6) Languages other than English--three credits. The cred-
its earned must be for any three levels [consist of Level I, Level II, and
Level III] in the same language.
(7) Physical education--one and one-half credits to include
Foundations of Personal Fitness (one-half credit).
(A) A student may not earn more than two credits in
physical education toward state graduation requirements.
(B) The school district board of trustees may allow a
student to substitute certain physical activities for the required credits in
physical education, including the Foundations of Personal Fitness. The
substitutions must be based on the physical activity involved in drill
team, marching band, and cheerleading during the fall semester; Junior
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Reserve Ofcer Training Corps (JROTC); athletics; Dance I-IV; and
two- or three-credit career and technology work-based training courses.
(C) In accordance with local district policy, a school
district may award up to two credits for physical education for appropri-
ate private or commercially-sponsored physical activity programs con-
ducted on or off campus. The district must apply to the commissioner
of education for approval of such programs, which may be substituted
for state graduation credit in physical education. Such approval may
be granted under the following conditions:
(i) Olympic-level participation and/or competi-
tion includes a minimum of 15 hours per week of highly intensive,
professional, supervised training. The training facility, instructors,
and the activities involved in the program must be certied by the
superintendent to be of exceptional quality. Students qualifying and
participating at this level may be dismissed from school one hour per
day. Students dismissed may not miss any class other than physical
education.
(ii) Private or commercially-sponsored physical ac-
tivities include those certied by the superintendent to be of high qual-
ity and well supervised by appropriately trained instructors. Student
participation of at least ve hours per week must be required. Students
certied to participate at this level may not be dismissed from any part
of the regular school day.
(8) Health education--one-half credit, which may be satis-
ed by Health 1 or Advanced Health, or Health Science Technology--
one credit, which may be satised by Introduction to Health Science
Technology, Health Science Technology I, or Health Science Technol-
ogy II.
(9) Speech--one-half credit. The credit must consist of
Communication Applications.
(10) Technology applications--one credit, which may be
satised by:
(A) the following courses in Chapter 126 of this title
(relating to Texas Essential Knowledge and Skills for Technology Ap-
plications): Computer Science I, Computer Science II, Desktop Pub-
lishing, Digital Graphics/Animation, Multimedia, Video Technology,
Web Mastering, or Independent Study in Technology Applications, or
state-approved technology applications innovative courses;
(B) the following courses in Chapter 120 of this title (re-
lating to the Texas Essential Knowledge and Skills for Business Educa-
tion): Business Computer Information Systems I or II, Business Com-
puter Programming, Telecommunications and Networking, or Business
Image Management and Multimedia;
(C) the following courses in Chapter 123 of this title
(relating to the Texas Essential Knowledge and Skills for Technology
Education/Industrial Technology Education): Computer Applications,
Technology Systems (modular computer laboratory-based), Commu-
nications Graphics (modular computer laboratory-based), or Computer
Multimedia and Animation Technology; or
(D) the completion of three credits (for students partici-
pating in a coherent sequence of career and technology courses or who
are enrolled in a Tech Prep high school plan of study) consisting of
two or more state-approved career and technology courses in Chapters
119-125 and 127 of this title. Districts shall ensure that career and tech-
nology courses, including innovative courses, in a coherent sequence
used to meet the technology applications credit are appropriate to col-
lectively teach the knowledge and skills found in any of the approved
courses listed in subparagraphs (A), (B), and (C) of this paragraph.
Students pursuing the technology applications option described in this
subparagraph must demonstrate prociency in technology applications
prior to the beginning of Grade 11 [through credit by examination as
described in §74.24 of this title (relating to Credit by Examination)] .
(11) Fine arts--one credit, which may be satised by any
course in Chapter 117, Subchapter C, of this title (relating to Texas
Essential Knowledge and Skills for Fine Arts).
(c) Elective Courses--two and one-half credits. The credits
may be selected from the list of courses specied in §74.51(g) [(f)]
of this title (relating to High School Graduation Requirements). All
students who wish to complete the Distinguished Achievement High
School Program are encouraged to study each of the four foundation
curriculum areas (English language arts, mathematics, science, and so-
cial studies) every year in high school.
(d) Advanced measures. A student also must achieve any
combination of four of the following advanced measures. Original
research/projects may not be used for more than two of the four ad-
vanced measures. The measures must focus on demonstrated student
performance at the college or professional level. Student performance
on advanced measures must be assessed through an external review
process. The student may choose from the following options:
(1) original research/project that is:
(A) judged by a panel of professionals in the eld that
is the focus of the project; or
(B) conducted under the direction of mentor(s) and re-
ported to an appropriate audience; and
(C) related to the required curriculum set forth in §74.1
of this title (relating to Essential Knowledge and Skills);
(2) test data where a student receives:
(A) a score of three or above on the College Board ad-
vanced placement examination;
(B) a score of four or above on an International Bac-
calaureate examination; or
(C) a score on the Preliminary Scholastic Assessment
Test (PSAT) that qualies the student for recognition as a commended
scholar or higher by the National Merit Scholarship Corporation, as
part of the National Hispanic Scholar Program of the College Board or
as part of the National Achievement Scholarship Program for Outstand-
ing Negro Students of the National Merit Scholarship Corporation. The
PSAT score shall count as only one advanced measure regardless of the
number of honors received by the student; or
(3) college academic courses , advanced technical credit
courses, and dual credit courses [and tech-prep articulated college
courses] with a grade of 3.0 or higher.
(e) Substitutions. No substitutions are allowed in the Distin-
guished Achievement High School Program, except as specied in this
chapter.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on May 8, 2006.
TRD-200602537
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Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Earliest possible date of adoption: June 18, 2006
For further information, please call: (512) 475-1497
SUBCHAPTER F. GRADUATION
REQUIREMENTS, BEGINNING WITH
SCHOOL YEAR 2007 - 2008
19 TAC §§74.61, 74.63, 74.64
The amendments are proposed under the Texas Education
Code, §§7.102(c)(4), which authorizes the SBOE to establish
curriculum and graduation requirements; 28.002, which au-
thorizes the SBOE to by rule designate subjects constituting a
well-balanced curriculum and to require each district to provide
instruction in the essential knowledge and skills at appropriate
grade levels; 28.023, which authorizes the SBOE to establish
guidelines for examinations for acceleration for primary school
grade levels and secondary school academic subjects; and
28.025(a), which authorizes the SBOE to by rule determine
curriculum requirements for the minimum, recommended,
and advanced high school programs that are consistent with
§28.002.
The amendment implements the Texas Education Code,
§§7.102(c)(4), 28.002, 28.023, and 28.025(a).
§74.61. High School Graduation Requirements.
(a) Graduates of each high school are awarded the same type
of diploma. The academic achievement record (transcript), rather than
the diploma, records individual accomplishments, achievements, and
courses completed and displays appropriate graduation seals.
(b) All credit for graduation must be earned no later than Grade
12.
(c) A student entering Grade 9 in the 2007-2008 school year
and thereafter shall enroll in the courses necessary to complete the cur-
riculum requirements for the recommended high school program spec-
ied in §74.63 of this title (relating to Recommended High School Pro-
gram) or the advanced program specied in §74.64 of this title (relat-
ing to Distinguished Achievement High School Program--Advanced
High School Program) unless the student, the student’s parent or other
persons standing in parental relation to the student, and a school coun-
selor or school administrator agree that the student should be permitted
to take courses under the minimum high school program specied in
§74.62 of this title (relating to Minimum High School Program).
(d) To receive a high school diploma, a student entering Grade
9 in the 2007-2008 school year and thereafter must complete the fol-
lowing:
(1) in accordance with subsection (c) of this section, re-
quirements of the minimum high school program specied in §74.62,
the recommended high school program specied in §74.63, or the ad-
vanced program specied in §74.64; and
(2) testing requirements for graduation as specied in
Chapter 101 of this title (relating to Assessment).
(e) A maximum of three credits of reading (selected from
Reading I, II, or III) may be offered by districts for state graduation
elective credit for identied students under the following conditions.
(1) The school district board of trustees shall adopt policies
to identify students in need of additional reading instruction.
(2) District procedures shall include assessment of individ-
ual student needs, ongoing evaluation of each student’s progress, and
monitoring of instructional activities to ensure that student needs are
addressed.
(f) An out-of-state or out-of-country transfer student (includ-
ing foreign exchange students) or a transfer student from a Texas non-
public school is eligible to receive a Texas diploma, but must complete
all requirements of this section to satisfy state graduation requirements.
Any course credit required in this section that is not completed by the
student before he or she enrolls in a Texas school district may be satis-
ed through the provisions of §74.23 of this title (relating to Correspon-
dence Courses and Distance Learning) and §74.24 of this title (relating
to Credit by Examination) or by completing the course or courses ac-
cording to the provisions of §74.26 of this title (relating to Award of
Credit).
(g) Elective credits in all three graduation programs may be
selected from the following:
(1) the list of courses approved by the State Board of Edu-
cation (SBOE) for Grades 9-12 as specied in §74.1 of this title (relat-
ing to Essential Knowledge and Skills);
(2) state-approved innovative courses as specied in
§74.27 of this chapter (relating to Innovative Courses and Programs);
(3) Junior Reserve Ofcer Training Corps (JROTC)--one
to four credits;
(4) Driver Education--one-half credit.
(h) College Board advanced placement and International Bac-
calaureate courses may be substituted for courses required in appropri-
ate areas in all three high school graduation programs. College Board
advanced placement and International Baccalaureate courses may be
used as electives in all three high school graduation programs.
(i) In addition to the requirements of this subchapter, a student
entering Grade 9 in the 2007-2008 school year is required to demon-
strate prociency in science by earning four science credits to complete
the recommended high school program or the distinguished achieve-
ment high school program, as specied in this subsection.
(1) One credit must be a biology credit (Biology, Advanced
Placement (AP) Biology, or International Baccalaureate (IB) Biology).
Students must choose two credits from subparagraph (A) and one credit
from subparagraph (B) of this paragraph to complete the four-year sci-
ence requirement.
(A) In addition to a biology course, a student must se-
lect two credits from the following areas. Not more than one credit
may be chosen from each of the areas to satisfy this requirement.
(i) Integrated Physics and Chemistry (IPC);
(ii) Chemistry, AP Chemistry, or IB Chemistry; and
(iii) Physics, Principles of Technology I, AP
Physics, or IB Physics.
(B) After successful completion of a biology course and
two credits from IPC, a chemistry course, and/or a physics course, a
student may select the fourth required credit from any of the following
courses.
(i) Geology, Meteorology, and Oceanography
(GMO);
(ii) Environmental Systems;
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(iii) Aquatic Science;
(iv) Astronomy;






(xi) AP Environmental Science;
(xii) IB Environmental Systems;
(xiii) Scientic Research and Design; [and]
(xiv) Principles of Technology I ; and [.]
(xv) Engineering.
(2) Under this subsection, a student is required to demon-
strate prociency in elective courses by earning two and one-half cred-
its to complete the recommended high school program or one and one-
half credits to complete the distinguished achievement high school pro-
gram.
(3) This subsection does not apply to any student who com-
pletes all course requirements for high school graduation on or before
September 1, 2010.
(4) This subsection expires on September 1, 2007, unless
the State Board of Education, on or prior to August 1, 2007, determines
that sufcient funding has been appropriated by the legislature to im-
plement this subsection.
§74.63. Recommended High School Program.
(a) Credits. A student must earn at least 24 credits to complete
the Recommended High School Program.
(b) Core Courses. A student must demonstrate prociency in
the following:
(1) English language arts--four credits. The credits must
consist of English I, II, III, and IV (English I for Speakers of Other
Languages and English II for Speakers of Other Languages may be
substituted for English I and II only for immigrant students with limited
English prociency).
(2) Mathematics--three credits. The credits must consist of
Algebra I, Algebra II, and Geometry.
(3) Science--three credits. One credit must be a biology
credit (Biology, Advanced Placement (AP) Biology, or International
Baccalaureate (IB) Biology). Students must choose the remaining two
credits from the following areas. Not more than one credit may be cho-
sen from each of the areas to satisfy this requirement. Students on the
Recommended High School Program are encouraged to take courses in
biology, chemistry, and physics to complete the science requirements.
(A) Integrated Physics and Chemistry (IPC);
(B) Chemistry, AP Chemistry, or IB Chemistry; and
(C) Physics, Principles of Technology I, AP Physics, or
IB Physics.
(4) Social studies--three and one-half credits. The credits
must consist of World History Studies (one credit), World Geography
Studies (one credit), United States History Studies Since Reconstruc-
tion (one credit), and United States Government (one-half credit).
(5) Economics, with emphasis on the free enterprise sys-
tem and its benets--one-half credit. The credit must consist of Eco-
nomics with Emphasis on the Free Enterprise System and Its Benets.
(6) Languages other than English--two credits. The credits
earned must be for any two levels [consist of Level I and Level II] in
the same language.
(7) Physical education--one and one-half credits to include
Foundations of Personal Fitness (one-half credit).
(A) A student may not earn more than two credits in
physical education toward state graduation requirements.
(B) The school district board of trustees may allow a
student to substitute certain physical activities for the required credits in
physical education, including the Foundations of Personal Fitness. The
substitutions must be based on the physical activity involved in drill
team, marching band, and cheerleading during the fall semester; Junior
Reserve Ofcer Training Corps (JROTC); athletics; Dance I-IV; and
two- or three-credit career and technology work-based training courses.
(C) In accordance with local district policy, a school
district may award up to two credits for physical education for appropri-
ate private or commercially-sponsored physical activity programs con-
ducted on or off campus. The district must apply to the commissioner
of education for approval of such programs, which may be substituted
for state graduation credit in physical education. Such approval may
be granted under the following conditions:
(i) Olympic-level participation and/or competi-
tion includes a minimum of 15 hours per week of highly intensive,
professional, supervised training. The training facility, instructors,
and the activities involved in the program must be certied by the
superintendent to be of exceptional quality. Students qualifying and
participating at this level may be dismissed from school one hour per
day. Students dismissed may not miss any class other than physical
education.
(ii) Private or commercially-sponsored physical ac-
tivities include those certied by the superintendent to be of high qual-
ity and well supervised by appropriately trained instructors. Student
participation of at least ve hours per week must be required. Students
certied to participate at this level may not be dismissed from any part
of the regular school day.
(8) Health education--one-half credit, which may satised
by Health 1 or Advanced Health, or Health Science Technology--one
credit, which may be satised by Introduction to Health Science Tech-
nology, Health Science Technology I, or Health Science Technology II.
(9) Speech--one-half credit. The credit must consist of
Communication Applications.
(10) Technology applications--one credit, which may be
satised by:
(A) the following courses in Chapter 126 of this title
(relating to Texas Essential Knowledge and Skills for Technology Ap-
plications): Computer Science I, Computer Science II, Desktop Pub-
lishing, Digital Graphics/Animation, Multimedia, Video Technology,
Web Mastering, or Independent Study in Technology Applications, or
state-approved technology applications innovative courses;
(B) the following courses in Chapter 120 of this title (re-
lating to the Texas Essential Knowledge and Skills for Business Educa-
tion): Business Computer Information Systems I or II, Business Com-
puter Programming, Telecommunications and Networking, or Business
Image Management and Multimedia;
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(C) the following courses in Chapter 123 of this title
(relating to the Texas Essential Knowledge and Skills for Technology
Education/Industrial Technology Education): Computer Applications,
Technology Systems (modular computer laboratory-based), Commu-
nications Graphics (modular computer laboratory-based), or Computer
Multimedia and Animation Technology; or
(D) the completion of three credits (for students partici-
pating in a coherent sequence of career and technology courses or who
are enrolled in a Tech Prep high school plan of study) consisting of
two or more state-approved career and technology courses in Chapters
119-125 and 127 of this title. Districts shall ensure that career and tech-
nology courses, including innovative courses, in a coherent sequence
used to meet the technology applications credit are appropriate to col-
lectively teach the knowledge and skills found in any of the approved
courses listed in subparagraphs (A), (B), and (C) of this paragraph.
Students pursuing the technology applications option described in this
subparagraph must demonstrate prociency in technology applications
prior to the beginning of Grade 11 [through credit by examination as
described in §74.24 of this title (relating to Credit by Examination)] .
(11) Fine arts--one credit, which may be satised by any
course in Chapter 117, Subchapter C, of this title (relating to Texas
Essential Knowledge and Skills for Fine Arts).
(c) Elective Courses--three and one-half credits. The credits
may be selected from the list of courses specied in §74.61(g) of this
title (relating to High School Graduation Requirements). All students
who wish to complete the Recommended High School Program are en-
couraged to study each of the four foundation curriculum areas (English
language arts, mathematics, science, and social studies) every year in
high school.
(d) Substitutions. No substitutions are allowed in the Recom-
mended High School Program, except as specied in this chapter.
§74.64. Distinguished Achievement High School Program--Ad-
vanced High School Program.
(a) Credits. A student must earn at least 24 credits to complete
the Distinguished Achievement High School Program.
(b) Core Courses. A student must demonstrate prociency in
the following:
(1) English language arts--four credits. The credits must
consist of English I, II, III, and IV (English I for Speakers of Other
Languages and English II for Speakers of Other Languages may be
substituted for English I and II only for immigrant students with limited
English prociency).
(2) Mathematics--three credits. The credits must consist of
Algebra I, Algebra II, and Geometry.
(3) Science--three credits. One credit must be a biology
credit (Biology, Advanced Placement (AP) Biology, or International
Baccalaureate (IB) Biology). Students must choose the remaining two
credits from the following areas. Not more than one credit may be cho-
sen from each of the areas to satisfy this requirement. Students on the
Distinguished Achievement High School Program are encouraged to
take courses in biology, chemistry, and physics to complete the science
requirements.
(A) Integrated Physics and Chemistry (IPC);
(B) Chemistry, AP Chemistry, or IB Chemistry; and
(C) Physics, Principles of Technology I, AP Physics, or
IB Physics.
(4) Social studies--three and one-half credits. The credits
must consist of World History Studies (one credit), World Geography
Studies (one credit), United States History Studies Since Reconstruc-
tion (one credit), and United States Government (one-half credit).
(5) Economics, with emphasis on the free enterprise sys-
tem and its benets--one-half credit. The credit must consist of Eco-
nomics with Emphasis on the Free Enterprise System and Its Benets.
(6) Languages other than English--three credits. The cred-
its earned must be for any three levels [consist of Level I, Level II, and
Level III] in the same language.
(7) Physical education--one and one-half credits to include
Foundations of Personal Fitness (one-half credit).
(A) A student may not earn more than two credits in
physical education toward state graduation requirements.
(B) The school district board of trustees may allow a
student to substitute certain physical activities for the required credits in
physical education, including the Foundations of Personal Fitness. The
substitutions must be based on the physical activity involved in drill
team, marching band, and cheerleading during the fall semester; Junior
Reserve Ofcer Training Corps (JROTC); athletics; Dance I-IV; and
two- or three-credit career and technology work-based training courses.
(C) In accordance with local district policy, a school
district may award up to two credits for physical education for appropri-
ate private or commercially-sponsored physical activity programs con-
ducted on or off campus. The district must apply to the commissioner
of education for approval of such programs, which may be substituted
for state graduation credit in physical education. Such approval may
be granted under the following conditions:
(i) Olympic-level participation and/or competi-
tion includes a minimum of 15 hours per week of highly intensive,
professional, supervised training. The training facility, instructors,
and the activities involved in the program must be certied by the
superintendent to be of exceptional quality. Students qualifying and
participating at this level may be dismissed from school one hour per
day. Students dismissed may not miss any class other than physical
education.
(ii) Private or commercially-sponsored physical ac-
tivities include those certied by the superintendent to be of high qual-
ity and well supervised by appropriately trained instructors. Student
participation of at least ve hours per week must be required. Students
certied to participate at this level may not be dismissed from any part
of the regular school day.
(8) Health education--one-half credit, which may be satis-
ed by Health 1 or Advanced Health, or Health Science Technology--
one credit, which may be satised by Introduction to Health Science
Technology, Health Science Technology I, or Health Science Technol-
ogy II.
(9) Speech--one-half credit. The credit must consist of
Communication Applications.
(10) Technology applications--one credit, which may be
satised by:
(A) the following courses in Chapter 126 of this title
(relating to Texas Essential Knowledge and Skills for Technology Ap-
plications): Computer Science I, Computer Science II, Desktop Pub-
lishing, Digital Graphics/Animation, Multimedia, Video Technology,
Web Mastering, or Independent Study in Technology Applications, or
state-approved technology applications innovative courses;
(B) the following courses in Chapter 120 of this title (re-
lating to the Texas Essential Knowledge and Skills for Business Educa-
tion): Business Computer Information Systems I or II, Business Com-
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puter Programming, Telecommunications and Networking, or Business
Image Management and Multimedia;
(C) the following courses in Chapter 123 of this title
(relating to the Texas Essential Knowledge and Skills for Technology
Education/Industrial Technology Education): Computer Applications,
Technology Systems (modular computer laboratory-based), Commu-
nications Graphics (modular computer laboratory-based), or Computer
Multimedia and Animation Technology; or
(D) the completion of three credits (for students partici-
pating in a coherent sequence of career and technology courses or who
are enrolled in a Tech Prep high school plan of study) consisting of
two or more state-approved career and technology courses in Chapters
119-125 and 127 of this title. Districts shall ensure that career and tech-
nology courses, including innovative courses, in a coherent sequence
used to meet the technology applications credit are appropriate to col-
lectively teach the knowledge and skills found in any of the approved
courses listed in subparagraphs (A), (B), and (C) of this paragraph.
Students pursuing the technology applications option described in this
subparagraph must demonstrate prociency in technology applications
prior to the beginning of Grade 11 [through credit by examination as
described in §74.24 of this title (relating to Credit by Examination)] .
(11) Fine arts--one credit, which may be satised by any
course in Chapter 117, Subchapter C, of this title (relating to Texas
Essential Knowledge and Skills for Fine Arts).
(c) Elective Courses--two and one-half credits. The credits
may be selected from the list of courses specied in §74.61(g) of this
title (relating to High School Graduation Requirements). All students
who wish to complete the Distinguished Achievement High School
Program are encouraged to study each of the four foundation curricu-
lum areas (English language arts, mathematics, science, and social
studies) every year in high school.
(d) Advanced measures. A student also must achieve any
combination of four of the following advanced measures. Original
research/projects may not be used for more than two of the four ad-
vanced measures. The measures must focus on demonstrated student
performance at the college or professional level. Student performance
on advanced measures must be assessed through an external review
process. The student may choose from the following options:
(1) original research/project that is:
(A) judged by a panel of professionals in the eld that
is the focus of the project; or
(B) conducted under the direction of mentor(s) and re-
ported to an appropriate audience; and
(C) related to the required curriculum set forth in §74.1
of this title (relating to Essential Knowledge and Skills);
(2) test data where a student receives:
(A) a score of three or above on the College Board ad-
vanced placement examination;
(B) a score of four or above on an International Bac-
calaureate examination; or
(C) a score on the Preliminary Scholastic Assessment
Test (PSAT) that qualies the student for recognition as a commended
scholar or higher by the National Merit Scholarship Corporation, as
part of the National Hispanic Scholar Program of the College Board or
as part of the National Achievement Scholarship Program for Outstand-
ing Negro Students of the National Merit Scholarship Corporation. The
PSAT score shall count as only one advanced measure regardless of the
number of honors received by the student; or
(3) college academic courses , advanced technical credit
courses, and dual credit courses [and tech-prep articulated college
courses] with a grade of 3.0 or higher.
(e) Substitutions. No substitutions are allowed in the Distin-
guished Achievement High School Program, except as specied in this
chapter.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on May 8, 2006.
TRD-200602538
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Earliest possible date of adoption: June 18, 2006
For further information, please call: (512) 475-1497
CHAPTER 101. ASSESSMENT
SUBCHAPTER CC. COMMISSIONER’S
RULES CONCERNING IMPLEMENTATION OF
TESTING PROGRAM
19 TAC §101.3001, §101.3005
The Texas Education Agency (TEA) proposes an amendment to
§101.3001 and new §101.3005, concerning implementation of
the testing program. Section 101.3001 addresses implemen-
tation of assessment instruments. Proposed new §101.3005
would address required test administration procedures and train-
ing activities. The purpose of the proposed rule action is to clar-
ify the commissioner’s authority to develop and implement test
administration procedures and training activities to ensure the
security, validity, and reliability of the assessment program as
required by TEC, §39.023(i).
The TEC, §39.023, requires the commissioner of education to
adopt rules for implementing the testing program established by
the State Board of Education in 19 TAC Chapter 101, Subchap-
ters A-E. Senate Bill (SB) 103, Section 9, 76th Texas Legislature,
1999, requires the commissioner of education to adopt rules for
the implementation of the TEC, §39.023. In accordance with
TEC, Chapter 39, Subchapter B, and SB 103, Section 9, the
commissioner adopted rules concerning implementation of the
testing program in 19 TAC Chapter 101, Subchapter CC, to be
effective February 16, 2003. Rules in this subchapter were re-
vised, effective February 2005, to clarify transitional issues re-
lated to the Texas Assessment of Knowledge and Skills (TAKS),
as specied by the 76th Texas Legislature, 1999, and to estab-
lish rules for implementation of the Grade 8 science test required
by the 78th Texas Legislature, 2003.
The TEC, §39.023(i), requires that each assessment instrument
adopted under TEC, Chapter 39, Subchapter B, be reliable and
valid and must meet any applicable federal requirements for
measurement of student progress. The proposed rule action in
19 TAC Chapter 101, Subchapter CC, would add new 19 TAC
§101.3005 and amend the section title in 19 TAC §101.3001,
as follows.
The proposed new 19 TAC §101.3005, Required Test Adminis-
tration Procedures and Training Activities to Ensure Validity, Re-
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liability, and Security of Assessments, would be added to clarify
in rule the commissioner’s authority to develop and implement
test administration procedures and required training activities to
ensure the validity, reliability, and security of assessments ad-
ministered under the TEC, Chapter 39, Subchapter B. The new
section would clarify in rule the authority for the commissioner
to establish test administration procedures and required training
activities that support the standardization of the test administra-
tion process. These test administration procedures shall be de-
lineated in the test administration materials provided to districts
and charter schools annually. The new section would clarify the
commissioner’s authority to require training activities to ensure
that testing personnel have the necessary skills and knowledge
required to administer assessment instruments in a valid, stan-
dardized, and secure manner. The commissioner may require
evidence of the successful completion of training activities.
The proposed amendment to 19 TAC §101.3001 would only
change the rule’s title to read "Implementation of Assessment
Instruments." No changes are proposed for the text of the rule.
Susan Barnes, associate commissioner for standards and pro-
grams, has determined that for the rst ve- year period the
amendment and new section are in effect there will be no scal
implications for state or local government as a result of enforcing
or administering the amendment and new section.
Dr. Barnes has determined that for each year of the rst ve
years the amendment and new section are in effect the public
benet anticipated as a result of enforcing the sections will be
clarication of the commissioner’s authority to develop and im-
plement procedures and training activities that ensure the se-
curity, validity, and reliability of the assessments administered
under the TEC, §39.023. The Texas student assessment pro-
gram provides Texas students, schools, and the public with an
accurate gauge of students’ academic progress in learning the
key components of the Texas Essential Knowledge and Skills.
There will be no effect on small businesses. There is no antici-
pated economic cost to persons who are required to comply with
the amendment and new section.
Comments on the proposal may be submitted to Cristina De La
Fuente-Valadez, Policy Coordination Division, Texas Education
Agency, 1701 North Congress Avenue, Austin, Texas 78701,
(512) 475-1497. Comments may also be submitted electroni-
cally to rules@tea.state.tx.us or faxed to (512) 463- 0028. All re-
quests for a public hearing on the proposed amendment and new
section submitted under the Administrative Procedure Act must
be received by the commissioner of education not more than 15
calendar days after notice of the proposal has been published in
the Texas Register.
The amendment and new section are proposed under Senate
Bill 103, Section 9, 76th Texas Legislature, 1999 (Acts of the
76th Texas Legislature, 1999, Chapter 397), and Texas Educa-
tion Code, §39.023, which authorize the commissioner of educa-
tion to adopt rules for the implementation of the Texas Education
Code, §39.023.
The amendment and new section implement the Texas Educa-
tion Code, §39.023, and Senate Bill 103, Section 9, 76th Texas
Legislature, 1999 (Acts of the 76th Texas Legislature, 1999,
Chapter 397).
§101.3001. Implementation of [New] Assessment Instruments.
(a) - (b) (No change.)
§101.3005. Required Test Administration Procedures and Training
Activities to Ensure Validity, Reliability, and Security of Assessments.
(a) Purpose. To ensure that each assessment instrument is re-
liable and valid and meets applicable federal requirements for mea-
surement of student progress, as required by the Texas Education Code
(TEC), §39.023(i), the commissioner of education shall establish test
administration procedures and required training activities that support
the standardization of the test administration process.
(b) Test administration procedures. These test administration
procedures shall be delineated in the test administration materials pro-
vided to school districts and charter schools annually. Districts and
charter schools must comply with all of the applicable requirements
specied in the test administration materials. Test administration ma-
terials shall include, but are not limited to, the following:
(1) general testing program information;
(2) requirements for ensuring test security and condential
integrity;
(3) procedures for test administration;
(4) responsibilities of various personnel involved in test ad-
ministration; and
(5) procedures for materials control.
(c) Training activities. As part of the test administration proce-
dures, the commissioner shall require training activities to ensure that
testing personnel have the necessary skills and knowledge required to
administer assessment instruments in a valid, standardized, and secure
manner. The commissioner may require evidence of successful com-
pletion of training activities. Test coordinators and administrators must
receive all applicable training as required in the test administration ma-
terials.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on May 8, 2006.
TRD-200602539
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Earliest possible date of adoption: June 18, 2006
For further information, please call: (512) 475-1497
TITLE 22. EXAMINING BOARDS
PART 23. TEXAS REAL ESTATE
COMMISSION
CHAPTER 535. GENERAL PROVISIONS
SUBCHAPTER F. EDUCATION, EXPERIENCE,
EDUCATIONAL PROGRAMS, TIME PERIODS
AND TYPE OF LICENSE
22 TAC §535.61, §535.63
The Texas Real Estate Commission (TREC) proposes amend-
ments to §535.61, concerning Examinations and §535.63, con-
cerning Education and Experience Requirements for a License.
The amendment to §535.61 authorizes the commission to waive
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the national portion of the examination for an applicant who has
passed a comparable national examination that has been cer-
tied by a nationally recognized real estate regulator associa-
tion. The amendment to §535.63 requires a salesperson subject
to annual education (SAE) requirements to furnish documenta-
tion to the commission of successful completion of appropriate
courses 10 business days prior to the day the salesperson re-
news the salesperson’s license. The amendment to §535.63 is
necessary to implement on-line renewal of a salesperson’s li-
cense subject to SAE.
Loretta R. DeHay, General Counsel, has determined that for the
rst ve-year period the amendments are is in effect there will
be no scal implications for the state as a result of enforcing or
administering the amended sections. There are no anticipated
scal implications for units of local government. There is no an-
ticipated impact on small businesses, micro businesses or local
or state employment as a result of implementing the amended
sections.
Ms. DeHay also has determined that for each year of the rst
ve years the amendments as proposed are in effect the public
benet anticipated as a result of enforcing the amended sections
will be acceptance of national test results from other states with
comparable examinations and facile implementation of on-line
renewal requirements. There is no anticipated economic cost to
persons who are required to comply with the proposed amend-
ments.
Comments on the proposal may be submitted to Loretta R. De-
Hay, General Counsel, Texas Real Estate Commission, P.O. Box
12188, Austin, Texas 78711-2188.
The amendments are proposed under Texas Occupations Code,
§1101.151, which authorizes the Texas Real Estate Commission
to make and enforce all rules and regulations necessary for the
performance of its duties and to establish standards of conduct
and ethics for its licensees in keeping with the purposed and
intent of the Act to insure compliance with the provisions of the
Act.
The statute affected by this proposal is Texas Occupations Code,
Chapter 1101. No other statute, code or article is affected by the
proposed amendments.
§535.61. Examinations.
(a) - (f) (No change.)
(g) The commission may waive the national portion of the ex-
amination of an applicant for a broker or salesperson license if the ap-
plicant has passed a comparable national examination accredited or cer-
tied by a nationally recognized real estate regulator association.
§535.63. Education and Experience Requirements for a License.
(a) - (b) (No change.)
(c) Education requirements for a salesperson license.
(1) In order to maintain a license, a salesperson subject to
annual education requirements shall furnish documentation to the com-
mission of successful completion of appropriate courses no later than
10 business days prior to the day the salesperson les an application
with the commission to renew the salesperson’s license.
(2) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: June 18, 2006
For further information, please call: (512) 465-3900
SUBCHAPTER R. REAL ESTATE
INSPECTORS
22 TAC §535.217
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the ofces of the
Texas Real Estate Commission or in the Texas Register ofce, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Texas Real Estate Commission (TREC) proposes the repeal
of §535.217, concerning Dishonest Conduct as Grounds for Dis-
ciplinary Action. The repeal is proposed because the subjects
addressed in this section will be covered in the proposed amend-
ments to §535.220 TREC is simultaneously proposing as part of
the Real Estate Inspector Committee recommendations regard-
ing Professional Conduct and Ethics. As the new subsection will
comprehensively address the subjects of the proposed repealed
rule as well as implement the recommendations, repeal of the
rule is necessary to avoid confusion and repetition.
Loretta R. DeHay, General Counsel, has determined that for the
rst ve-year period the repeal is in effect there will be no scal
implications for the state or for units of local government as a
result of enforcing or administering the repeal. There is no an-
ticipated impact on small businesses, micro-businesses or local
or state employment as a result of implementing the repeal.
Ms. DeHay also has determined that for each year of the rst
ve years the repeal as proposed is in effect the public benet
anticipated as a result of enforcing the repeal will be clarica-
tion of inspector standards of real estate inspector professional
conduct and ethics. There is no anticipated economic cost to
persons who are required to comply with the proposed repeal.
Comments on the proposed repeal may be submitted to Loretta
R. DeHay, General Counsel, Texas Real Estate Commission,
P.O. Box 12188, Austin, Texas 78711-2188.
The repeal is proposed under Texas Occupations Code,
§1101.151, which authorizes the Texas Real Estate Commis-
sion to make and enforce all rules and regulations necessary
for the performance of its duties and to establish standards of
conduct and ethics for its licensees in keeping with the purpose
and intent of the Act to insure compliance with the provisions of
the Act.
The statutes affected by this proposal are Texas Occupations
Code, Chapters 1101 and 1102. No other statute, code or article
is affected by the proposed repeal.
§535.217. Dishonest Conduct as Grounds for Disciplinary Action.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on May 5, 2006.
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Earliest possible date of adoption: June 18, 2006
For further information, please call: (512) 465-3900
22 TAC §535.220
The Texas Real Estate Commission (TREC) proposes amend-
ments to §535.220, concerning Professional Conduct and
Ethics. The Texas Real Estate Inspector Committee has rec-
ommended that the Commission amend the rule to prohibit
contingency arrangements in cases where compensation de-
pends on specic ndings or on closing or settlement; to prohibit
an inspector from paying a fee to or receiving a fee from a "set-
tlement service provider" as dened in the rule for the referral
of inspections, for inclusion on a list of preferred providers, or
for inclusion on a list of inspectors contingent on other nancial
agreements; to prohibit an inspector from accepting a fee for
referring services that are not settlement services or other
products to the inspector’s client without the consent of the
inspector’s client; to clarify that an inspector may pay or receive
a fee for services actually rendered; to prohibit an inspector
from conducting repair for a fee of any systems or components
of property covered by the Standards of Practice on which the
inspector has performed an inspection under an earnest money
contract, lease, or exchange of real property within 12 months
of the date of the inspection; and to prohibit an inspector from
disclosing inspection results or client information without prior
approval from the client, except for observed immediate safety
hazards to occupants exposed to such hazards.
Loretta R. DeHay, General Counsel, has determined that for the
rst ve-year period the amendments are in effect there will be no
scal implications for the state or for units of local government
as a result of enforcing or administering the amended section.
There is no anticipated impact on small businesses, micro-busi-
nesses or local or state employment as a result of implementing
the amended section.
Ms. DeHay also has determined that for each year of the rst
ve years the amendments as proposed are in effect the pub-
lic benet anticipated as a result of enforcing the amendments
will be full transparency and disclosure of the cost of obtaining a
real estate inspection in connection with the purchase or sale of
real property. While there may be an economic cost to licensed
persons who currently rely on a business model that encourages
payment or acceptance of referral fees, such impact is difcult
to calculate as such information is generally only disclosed to
the client. Those licensees whose business models are incon-
sistent with the proposed amendments may need to reassess
their business models to comply with the proposed amendments.
However, since federal law already prohibits referral fee arrange-
ments except in very limited circumstances, it is anticipated that
few licensees should be affected in that regard. Those licensees
will be unable to either pay or accept fees for referrals from set-
tlement service providers.
Comments on the proposal may be submitted to Loretta R. De-
Hay, General Counsel, Texas Real Estate Commission, P.O. Box
12188, Austin, Texas 78711-2188.
The amendments are proposed under Texas Occupations Code,
§1101.151, which authorizes the Texas Real Estate Commission
to make and enforce all rules and regulations necessary for the
performance of its duties and to establish standards of conduct
and ethics for its licensees in keeping with the purpose and intent
of the Act to insure compliance with the provisions of the Act.
The statutes affected by this proposal are Texas Occupations
Code, Chapters 1101 and 1102. No other statute, code or article
is affected by the proposed amendments.
§535.220. Professional Conduct and Ethics.
(a) The responsibility of those persons who engage in the busi-
ness of performing independent inspections of improvements in real
estate transactions imposes integrity beyond that of a person involved
in ordinary commerce. Each inspector must maintain a high standard
of professionalism, independence, objectivity and fairness while per-
forming inspections in a real estate transaction. Each inspector licensee
must also uphold, maintain, and improve the integrity, reputation, and
practice of the home inspection profession.
(b) - (d) (No change.)
(e) An inspector shall comply with the following require-
ments.
(1) An inspector shall not inspect properties under contin-
gent arrangements whereby any compensation or future referrals are
dependent on reported ndings or on the closing or settlement of a prop-
erty.
(2) In this section "settlement service" means any service
provided in connection with a prospective or actual settlement, and
"settlement service provider" includes, but is not limited to, any one
or more of the following:
(A) Federally related mortgage loan originator;
(B) Mortgage broker;
(C) Title service provider;
(D) Attorney;
(E) A person who prepares documents, including nota-




(I) A person who provides mortgage insurance services;
(J) A person who provides services involving hazard,
ood, or other casualty insurance or homeowner’s warranties;
(K) Real estate agent or broker; and
(L) A person who provides any other services for which
a settlement service provider requires a borrower or seller to pay.
(3) An inspector shall not pay or receive a fee or other valu-
able consideration to or from any other settlement service provider for,
but not limited to, the following:
(A) The referral of inspections;
(B) inclusion on a list of inspectors, preferred providers,
or similar arrangements; or
(C) inclusion on lists of inspectors contingent on other
nancial agreements.
(4) An inspector shall not receive a fee or other valuable
consideration, directly or indirectly, for referring services that are not
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settlement services or other products to the inspector’s client without
the client’s consent.
(5) This section does not prohibit an inspector from paying
or receiving a fee or other valuable consideration, such as to or from a
contractor, for services actually rendered.
(6) An inspector shall not accept employment to repair, re-
place, maintain or upgrade systems or components of property covered
by the Standards of Practice under this subchapter on which the in-
spector has performed an inspection under an earnest money contract,
lease, or exchange or real property within 12 months of the date of the
inspection.
(7) Inspectors shall not disclose inspection results or client
information without prior approval from the client. Inspectors, at their
discretion, may disclose observed immediate safety hazards to occu-
pants exposed to such hazards when feasible.
(f) [(e)] The inspector should make a reasonable attempt to co-
operate with other professionals and related tradespersons [tradesmen]
at all times and in all manners in a method that is conducive to the pro-
motion of professionalism, independence and fairness to himself, his
business, and the inspection industry.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Texas Real Estate Commission
Earliest possible date of adoption: June 18, 2006
For further information, please call: (512) 465-3900
22 TAC §535.223
The Texas Real Estate Commission (TREC) proposes an
amendment to §535.223, concerning standard inspection report
forms. The amendment would adopt by reference a standard
inspection report form. TREC has a statutory duty to adopt
standard inspection report forms and to adopt rules requiring
licensed inspectors to use the report forms under Senate Bill
Number 1100, 75th Legislature (1997).
The proposed revisions to the report form, Inspection Report
Form REI 7A-1, have been recommended by the Texas Real
Estate Inspector Committee, an advisory committee of nine pro-
fessional inspectors appointed by TREC, to correspond to pro-
posed revisions to the inspector standards of practice that are
otherwise explained in this issue of the Texas Register.
Loretta R. DeHay, General Counsel, has determined that for the
rst ve-year period the amendment is in effect there will be no
scal implications for the state as a result of enforcing or admin-
istering the amended section. There are no anticipated scal im-
plications for units of local government. There is no anticipated
impact on small businesses, micro businesses or local or state
employment as a result of implementing the amended section
except to the extent that a licensed corporation or limited liability
company that engages in professional home inspecting for buy-
ers and sellers in Texas would be required to pay the $10 fee
every two years to renew its professional inspector license.
Ms. DeHay also has determined that for each year of the rst
ve years the amendment as proposed is in effect the public
benet anticipated as a result of enforcing the amended section
will be clarity in the implementation of the statutory requirements
for licensing and renewal, and to assist interested person in the
application process. The anticipated economic cost to persons
who are required to comply with the proposed amendments is
the $10 fee every two years to renew a license.
Comments on the proposal may be submitted to Loretta R. De-
Hay, General Counsel, Texas Real Estate Commission, P.O. Box
12188, Austin, Texas 78711-2188.
The amendments are proposed under Texas Occupations Code,
§1101.151, which authorizes the Texas Real Estate Commission
to make and enforce all rules and regulations necessary for the
performance of its duties and to establish standards of conduct
and ethics for its licensees in keeping with the purpose and intent
of the Act to insure compliance with the provisions of the Act.
The statutes affected by this proposal are Texas Occupations
Code, Chapters 1101 and 1102. No other statute, code or article
is affected by the proposed amendments.
§535.223. Standard Inspection Report Forms.
(a) The Texas Real Estate Commission adopts by reference
Property Inspection Report, REI 7A-1 [7A-0], approved by the Texas
Real Estate Commission in 2006 [1998] and published and available
from the Texas Real Estate Commission, P.O. Box 12188, Austin,
Texas 78711-2188.
(b) Except as provided by this section, inspections performed
for a prospective buyer or prospective seller of one-to-four family res-
idential property must be reported on Form REI 7A-1 [7A-0] ("the
form"). Licensed inspectors shall complete the applicable portions of
the form and provide the report within a reasonable period of time to
the persons for whom the inspection has been performed. If necessary
to report the inspection of a part, component or system not contained
in the form, or space provided on the form is inadequate for a com-
plete reporting of the inspection, such as when the inspector provides a
higher level of inspection performance than that required by the stan-
dards of practice adopted by the commission, the inspector may attach
additional pages to the form. When providing comments or additional
pages to report on items listed on a form, the inspector shall arrange
the comments or additional pages to follow the sequence of the items
listed in the form adopted by the commission. If a part, component
or system contained in the form is present in the property and has not
been inspected under the departure provisions of §535.227 of this title
(relating to Standards of Practice: General Provisions), the inspector
shall make an appropriate notation on the form, clearly indicating the
reason the part, component, or system has not been inspected.
(c) (No change.)
(d) When using form REI 7A-1 [7A-0], the inspector may
make the following changes.
(1) - (10) (No change.)
(e) - (h) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on May 5, 2006.
TRD-200602517
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Loretta R. DeHay
General Counsel
Texas Real Estate Commission
Earliest possible date of adoption: June 18, 2006
For further information, please call: (512) 465-3900
22 TAC §§535.232 - 535.238
The Texas Real Estate Commission (TREC) proposes new
§§535.232 - 535.238, concerning inspector standards of prac-
tice. TREC will consider proposing the repeal of existing rules to
be replaced by these proposed rules as part of the Real Estate
Inspector Committee comprehensive review and recommenda-
tions regarding inspector standards of practice. The proposed
new rules divide the standards of practice for inspectors into
seven sections by providing two additional sections and contain
a number of substantive changes recommended by the Texas
Real Estate Inspector Committee, an advisory committee of
nine professional inspectors appointed by TREC.
Generally, the proposed new sections rearrange the current
standards of practice, listing the systems, components and
items in a home which the inspector must include in an inspec-
tion unless the inspector’s client agrees to limit the scope of the
inspection.
New §535.232 addresses standards of practice: general pro-
visions which include denitions, the scope, and the departure
provisions of an inspection. New §535.233 addresses inspec-
tion guidelines for building systems, including the foundation;
site conditions; exterior surfaces; interior surfaces; replace and
chimney; roof covering; roof framing and attics; and balconies,
steps, porches, decks and carports. New §535.234 addresses
inspection guidelines for heating ventilation and air conditioning
systems.
New §535.235 address inspection guidelines for plumbing sys-
tems. New §535.236 addresses inspection guidelines for appli-
ances. New §535.237 addresses inspection guidelines for elec-
trical systems. New §535.238 addresses inspection guidelines
for optional systems.
Loretta R. DeHay, General Counsel, has determined that for the
rst ve-year period the sections are in effect there will be no s-
cal implications for the state or for units of local government as a
result of enforcing or administering the sections. There is no an-
ticipated impact on small businesses, micro-businesses or local
or state employment as a result of implementing the sections.
Ms. DeHay also has determined that for each year of the rst
ve years the sections as proposed are in effect the public benet
anticipated as a result of enforcing the new sections will be more
streamlined inspector standards of practice that are similar in
scope to standards in other jurisdictions and within the private
industry. There is no anticipated economic cost to persons who
are required to comply with the proposed new sections.
Comments on the proposed new sections may be submitted to
Loretta R. DeHay, General Counsel, Texas Real Estate Commis-
sion, P.O. Box 12188, Austin, Texas 78711-2188.
The new sections are proposed under Texas Occupations Code,
§1101.151, which authorizes the Texas Real Estate Commission
to make and enforce all rules and regulations necessary for the
performance of its duties and to establish standards of conduct
and ethics for its licensees in keeping with the purpose and intent
of the Act to insure compliance with the provisions of the Act.
The statutes affected by this proposal are Texas Occupations
Code, Chapters 1101 and 1102. No other statute, code or article
is affected by the proposed new sections.
§535.232. Standards of Practice: General Provisions.
(a) Denition of terms. The following words have the follow-
ing meanings, unless the context clearly indicates otherwise.
(1) Accessible--Can be approached, entered or viewed
without moving items, probing, using specialized tools, damaging
property or disassembly, and without physical limitation or danger to
the inspector.
(2) Deciency--A condition adversely and materially af-
fecting the performance of a system or component, as judged by the
inspector. General deciencies include but are not limited to: Inoper-
ability, material distress, interior water penetration, damage, deteriora-
tion, missing parts and unsuitable installation.
(3) Inspect--To observe accessible systems or items in a
non-exhaustive manner and report apparent deciencies. Equipment
listed herein shall be operated in at least one mode with ordinary con-
trols at typical settings.
(4) Performance--Achievement of an operation, function
or conguration consistent with accepted industry practice.
(5) Report--To provide the inspector’s opinions and nd-
ings on the approved TREC form.
(6) Representative--Sampled according to homogenous
use, age and design. Representative samples include sufcient re-
peated inspection to provide reasonable condence as to the condition
of similar items.
(7) Specialized Tools--Equipment other than ladders,ash-
lights, receptacle testers and ordinary hand tools.
(8) Verify--To closely inspect or test for one or more spe-
cic characteristics.
(b) Scope.
(1) These Standards of Practice dene the minimum levels
of inspection required for substantially completed residential improve-
ments to real property up to four dwelling units. A real estate inspection
is a limited survey and basic operation of the systems and components
of a building using normal controls. The purpose of the inspection is
to provide the client with information regarding the general condition
of the residence at the time of inspection.
(2) Precedence. In the event of a conict between specic
provisions and general provisions in the Standards of Practice, specic
provisions shall take precedence.
(3) General Requirements. The inspector shall:
(A) inspect accessible systems or components as listed
herein;
(B) complete the standard inspection report form as ap-
plicable (under §535.223 of this title); and
(C) provide identication of the inspector and sponsor
where applicable, by name(s) and license number(s).
(4) General Limitations. The inspector is not required to
do the following.
(A) Inspect:
(i) items other than those listed herein;
(ii) anything buried, hidden, latent or concealed;
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(iii) cosmetic or aesthetic conditions; or
(iv) automated or programmable control systems,
automatic shut-off, photoelectric sensors, timers, clocks, metering
devices, signal lights, lighting arrestors, remote controls, security or
data distribution systems.
(B) Report:
(i) past repairs that appear to be effective and work-
manlike; or
(ii) nish damages that are unlikely to affect perfor-
mance or unrelated to water penetration.
(C) Determine:
(i) conditions prior or subsequent to inspection;
(ii) insurability, warrantability, habitability, ade-
quacy, capacity, reliability, marketability, operating costs, recalls,
life expectancy, age, insulation characteristics, energy efciency,
thermostatic operation, code compliance, utility sources, manufacturer
or regulatory requirements;
(iii) presence or absence of pests or wood-destroy-
ing organisms;
(iv) presence, absence or risk of any environmental
pathogen, carcinogen, toxin or poison; or
(v) types of wood, preservative treatment or fastener
compatibility.
(D) Warrant:
(i) absence of leakage; or
(ii) future performance of any item.
(E) Operate:
(i) items requiring use of codes, keys, combinations
or other such devices; or
(ii) shut-off, safety or stop valves.
(F) Designate conditions as hazardous or safe.
(G) Recommend or provide engineering, architectural,
appraisal, mitigation, physical surveying, real estate brokerage, or other
specialist services.
(H) Review historical records, installation instructions,
repair plans, cost estimates, disclosure documents, or other reports.
(I) Verify drain systems, recirculation or sump pumps.
(J) Test pressure or pressure regulation.
(K) Remedy conditions preventing inspection of any
item.
(L) Apply open ame to operate any appliance.
(M) Turn on decommissioned equipment, systems or
utility services.
(5) Care and Custody.
(A) The inspector shall practice reasonable care and
custody when performing the inspection.
(B) The inspector is not responsible for discovered de-
fects or consequential damages resulting from inspection as required
by these Standards.
(C) The inspector is not responsible for the behavior or
care of persons other than those employed or sub-contracted by the
inspector.
(6) Departure. Items listed herein may be excluded from
inspection provided the client is advised in a timely manner and such
exclusions are stated in the written report. These exclusions are per-
missible where one or more of the following apply:
(A) the inspector and client agree the item is not to be
inspected;
(B) the inspector is not qualied to inspect the item;
(C) conditions beyond the control of the inspector rea-
sonably prevent inspection of an item; or
(D) the item is a common element of a multi-family de-
velopment or shared by more than one dwelling.
(7) Enforcement. Failure to comply with provisions herein
(§§535.232 - 535.238 of this title) is grounds for disciplinary action
under Chapter 1102, Texas Occupations Code.




(A) The type(s) of principal foundation(s).
(B) Representative indicators associated with adverse
performance, such as:
(i) open or offset concrete cracks;
(ii) exposed or damaged reinforcement;
(iii) binding doors;
(iv) framing separations;
(v) out-of-square wall openings;
(vi) sloping oors;
(vii) wall, oor and ceiling cracks;
(viii) rotating, buckling, or deecting masonry ve-
neer panels;
(ix) separating of walls from ceilings or oors; and
(x) deteriorated materials.
(2) Slab Foundations. Inspect slab surfaces.
(3) Pier and Beam/Raised Floor Foundations.
(A) Describe the method used to inspect the crawlspace.
(B) Inspect:
(i) crawlspace ventilation;
(ii) crawlspace moisture conditions; and
(iii) the raised oor assembly:
(I) post/pier supports;
(II) beams and girders;
(III) joists; and
(IV) suboor.
(4) Specic limitations. The inspector is not required to:
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(A) enter a crawlspace or any area where headroom is
less than 18 inches, or the access opening is of a size less than 24 inches
wide by 18 inches high or is obstructed; or
(B) provide an exhaustive list of distress indicators.
(b) Site Conditions.
(1) Inspect adjacent surface grading.
(2) Specic limitations. The inspector is not required to:
(A) determine area hydrology or presence of ground
water; or










(iii) burglar bar releases.
(2) Specic limitations. The inspector is not required to:
(A) inspect awnings, storm doors, screen doors, or shut-
ters; or




(A) walls, oors and ceilings;
(B) doors;
(C) stairs, rails and guards; and
(D) glazing.
(2) Specic limitations. The inspector is not required to
inspect cabinetry or countertops.





(D) surround and hearth extension;
(E) ue interior; and
(F) gas supply connections and shut off.
(2) Specic limitations. The inspector is not required to:
(A) Inspect:
(i) replaces in use; or
(ii) stoves, inserts, door, screens or mantels.
(B) Determine draft characteristics.
(f) Roof Covering
(1) Describe:
(A) representative covering type(s); and







(F) other roof penetrations; and
(G) guttering system.
(3) Specic limitations. The inspector is not required to:
(A) determine number of layers; or
(B) identify latent hail damage.
(g) Roof Framing and Attics.
(1) Describe:
(A) method used to inspect attic; and





(D) reblocking around ue penetration(s).
(3) Specic limitations. The inspector is not required to:
(A) enter attics or unnished spaces where openings are
less than 22 inches by 30 inches, headroom is less than 30 inches or
walkways are not provided; or
(B) operate powered ventilation.





(D) stairs, rails and guards; and
(E) attached carports.
(2) Specic limitations. The inspector is not required to
enter any area where headroom is less than 18 inches, or the access
opening is of a size less than 24 inches wide by 18 inches high or is
obstructed.
§535.234. Standards of Practices: Inspection Guidelines for Heat-
ing, Ventilation and Air Conditioning Systems.
(a) Heating Systems.
(1) Describe energy source.





(i) gas supply connections and shut-off,
(ii) venting,
(iii) clearances, and
(iv) combustion air provisions;
(D) electric units:
(i) electrical supply provisions, and
(ii) presence of disconnect.
(3) Specic limitations. The inspector is not required to
(A) inspect:
(i) boilers, radiators or oil-red units;
(ii) supplemental heating appliances;
(iii) electric elements, multi-stage controllers or se-
quencers;
(iv) reversing valves or de-icing provisions; and
(v) humidiers or unvented gas appliances;
(B) verify integrity of heat exchangers; or
(C) operate heat pumps when temperatures may dam-
age equipment.
(b) Direct Exchange Cooling Systems.
(1) Inspect:
(A) cooling operation;




(E) condensate disposal provisions;
(F) attic overow provisions; and
(G) refrigerant lines.
(2) Specic limitations. The inspector is not required to:
(A) inspect window units or through wall-systems;
(B) identify types of refrigerants;
(C) operate equipment when outdoor temperatures are
below 60 degrees; or
(D) verify:
(i) integrity of coils; and
(ii) sizing or component matching.
(c) Evaporative Cooling Systems.
(1) Inspect:
(A) cooling operation;
(B) electrical supply provisions and disconnect;
(C) unit housing;
(D) water supply provisions; and
(E) interior components.
(2) Specic limitations. The inspector is not required to
verify system capacity, sizing or compatibility.





(D) representative supply registers; and
(E) return grills.
(2) Specic limitations. The inspector is not required to
inspect:
(A) zone balancing, duct leakage or sizing;
(B) motorized dampers or heat reclamation equipment;
or
(C) indoor air quality equipment.
§535.235. Standards of Practices: Inspection Guidelines for Plumb-
ing Systems.
(a) Inspect:
(1) representative supply and, drain and vent piping;
(2) enclosure surfaces in bathtub and shower areas;
(3) representative gas piping or tubing; and






(E) clothes washer valves and drains; and
(F) hose bibs.
(b) Specic limitations. The inspector is not required to:
(1) Inspect:
(A) xtures without a functional receptor or attached to
an appliance;
(B) drain without a functional xture;
(C) expansion tanks, rim drains, water conditioning,
cleanouts or re sprinklers; or
(D) hose bibs not immediately adjacent the residence.
(2) Verify:
(A) clothes washer valves or drains;
(B) shower pans or surrounds;
(C) back ow prevention; or
(D) anodic protection.
(3) Winterize.
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(c) Water Heaters.
(1) Describe energy source.
(2) Inspect:
(A) heating operation;
(B) tank housing and covers;
(C) water supply connections and shut-off;
(D) temperature and pressure relief valve and piping;
(E) overow pan;
(F) electrical supply provisions and presence of discon-
nect in electric units; and
(G) gas units:
(i) gas supply connections and shut-off;
(ii) venting;
(iii) clearances; and
(iv) combustion air provisions.
(3) Specic exclusions and limitations. The inspector is
not required to:
(A) Inspect:
(i) units used for space heating; and
(ii) Sacricial anodes, dielectric unions or electric
heating elements.
(B) Change the setting of a thermostat or measure water
temperature; or
(C) Determine delivery time or recovery rate.






(C) food waste disposer;
(D) range hood;
(E) cooktop, range or oven; and
(F) microwave oven.
(2) Specic limitations. The inspector is not required to:
(A) operate appliances in all modes or self-cleaning cy-
cles; or
(B) inspect appliances in use.
(b) Built-In Appliances Other than Kitchen.
(1) Inspect:
(A) garage door openers;
(B) hydrotherapy equipment; and
(C) bathroom vent fans.
(2) Specic limitations. The inspector is not required to
inspect integral bathtub water heaters.
§535.237. Standards of Practices: Inspection Guidelines for Electri-
cal Systems.
(a) Describe branch conductor material(s).
(b) Inspect:
(1) Service equipment:
(A) service entrance; and
(B) mast and weatherhead:
(i) presence of grounding electrode conductor; and




(C) overcurrent protection devices.
(3) Branch circuit wiring and devices:
(A) lighting xtures;
(B) ceiling-suspended fans;
(C) presence of smoke detectors;





(iv) switches and dimmers.
(c) Specic limitations. The inspector is not required to:
(1) Inspect:
(A) exterior or landscape lighting,
(B) power conditioning, or
(C) fan or xture attachment integrity;
(2) insert anything into electrical enclosures;
(3) operate or verify overcurrent protection devices;
(4) remove covers where hazardous as judged by the in-
spector;
(5) trace circuits or verify label accuracy;
(6) verify appliance feed capacities; or
(7) verify the grounding continuity or methods.
§535.238. Standards of Practices: Inspection Guidelines for Op-
tional Systems.
(a) Lawn Irrigation Systems. Inspect:
(1) zones and spray heads;
(2) control box and wiring; and
(3) presence of back ow prevention provisions and shut-
off.
(b) Swimming Pools, Spas and Hot Tubs.
(1) Inspect:
(A) vessel surfaces;
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(B) air blowers;
(C) deck, coping and tile;




(H) pool cleaning equipment;
(I) pumps, air blowers and ltration equipment;
(J) skimmers and drain covers;
(K) underwater lights and ground fault circuit inter-
rupter protection;
(L) valves and above grade piping; and
(M) water heating equipment.
(2) Specic limitations. The inspector is not required to:
(A) determine diving and slide clearances;
(B) inspect automatic controls;
(C) operate valves; or
(D) inspect ancillary equipment such as computer con-
trols, covers, chlorinators, chemical dispensers, ionization devices or
conditioners.
(c) Outbuildings. Inspect outbuildings in accordance with
these Standards of Practice.
(d) Water Well Equipment.
(1) Inspect:
(A) well head site conditions;
(B) functional ow;
(C) water storage equipment;
(D) pressure switch; and
(E) electrical supply provision and disconnect.
(2) Specic limitations. The inspector is not required to
determine water quality, reliability or capacity.
(e) On Site Private Sewage Facility.
(1) Inspect in accordance with accepted industry practices.
(2) Specic limitations. The inspector is not required to:
(A) excavate or remove tank covers;
(B) verify tank or leach eld integrity;
(C) determine system capacity; or
(D) inspect water conditioning equipment.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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TITLE 30. ENVIRONMENTAL QUALITY
PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY
CHAPTER 321. CONTROL OF CERTAIN
ACTIVITIES BY RULE
SUBCHAPTER B. CONCENTRATED ANIMAL
FEEDING OPERATIONS
30 TAC §321.33
The Texas Commission on Environmental Quality (TCEQ or
commission) proposes an amendment to §321.33.
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULE
This rulemaking implements Senate Bill (SB) 1707, 79th Leg-
islature, 2005, which changed the permitting requirements un-
der Texas Water Code (TWC), Chapter 26 for certain concen-
trated animal feeding operations (CAFOs) located in the protec-
tion zone of a sole-source surface drinking water supply. Prior
to SB 1707, any CAFO where any part of the production area of
the CAFO is located or proposed to be located within the protec-
tion zone of a sole-source surface drinking water supply must
obtain an individual permit. SB 1707 revised TWC, §26.0286
by removing the requirement for poultry CAFOs that do not use
a liquid waste handling system (dry litter poultry) located in the
protection zone of a sole-source surface drinking water supply to
obtain an individual permit. This allows these facilities the ability
to apply for coverage under a general permit.
Additionally, this rulemaking would modify the permitting require-
ments for new source dry litter poultry CAFOs and for expanding
dry litter poultry animal feeding operations (AFOs) to be consis-
tent with TCEQ regulations regarding existing dry litter poultry
CAFOs. The Second Circuit Court of Appeals in Waterkeeper
Alliance, Inc. v. EPA, 399 F.3d 486 (2nd Cir. 2005), vacated
and remanded portions of the federal CAFO rules to the United
States Environmental Protection Agency (EPA). EPA has not in-
dicated how it will address the Waterkeeper decision in the Na-
tional Pollutant Discharge Elimination System (NPDES) rules,
but has extended the deadline by which newly dened CAFOs
must obtain permit coverage until July 31, 2007. In Texas, dry lit-
ter poultry CAFOs were the only newly dened CAFOs affected
by this change to the federal requirements. In order to maintain
consistency with federal regulations, TCEQ extended the dead-
line for existing dry litter poultry CAFOs to obtain permit cover-
age to July 31, 2007. Currently, TCEQ rules require new source
dry litter poultry CAFOs and expanding dry litter poultry AFOs
to obtain a permit prior to construction, while allowing existing
dry litter poultry CAFOs to operate without a permit until July 31,
2007. TCEQ is proposing that all dry litter poultry CAFOs meet
the same permitting deadline.
SECTION DISCUSSION
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Section 321.33, Applicability and Required Authorizations, the
proposed change to subsection (b)(3) adds the following sen-
tence "This paragraph does not apply to a poultry operation that
does not use a liquid waste handling system, which is com-
monly referred to as a dry litter poultry operation." The proposed
change to subsection (d) adds the following sentence: "This sub-
section does not apply to dry litter poultry operations until the
date specied in subsection (f) of this section." The proposed
change to subsection (f) deletes the word "existing" so that sub-
section (f) now reads "Dry litter poultry operations. Dry litter poul-
try operations must obtain authorization by an individual water
quality permit or a CAFO general permit in accordance with sub-
section (a), (b), or (c) of this section not later than July 31, 2007."
FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT
Walter Perry, Analyst, Strategic Planning and Assessment Sec-
tion, determined that, for the rst ve-year period the proposed
amendment is in effect, no signicant scal implications are an-
ticipated for the agency or other units of state or local govern-
ment. The proposed rule implements SB 1707, 79th Legisla-
ture, 2005, which changed the permitting requirements for cer-
tain CAFOs located in the protection zone of a sole-source sur-
face drinking water supply. The proposed rulemaking removes
the requirement for poultry CAFOs that do not use a liquid waste
handling system (dry litter poultry) located in the protection zone
of a sole-source surface drinking water supply to obtain an in-
dividual permit. This change allows these facilities to apply for
coverage under a general permit. There are estimated to be less
than 50 existing regulated entities that would be affected by im-
plementing SB 1707. The proposed rule would also allow new
source dry litter poultry CAFOs and expanding dry litter poultry
AFOs to meet the same July 31, 2007, permitting deadline as ex-
isting facilities. Current rules require new source dry litter poultry
CAFOs and expanding dry litter poultry AFOs to obtain permit
coverage prior to construction. It is not known how many new or
expanding facilities may be affected by extending this deadline.
In general, no signicant scal implications are anticipated for
the agency to implement the proposed rule, though permit pro-
cessing times may be shortened, and because the general per-
mit does not allow for a contested case hearing, any future po-
tential contested case hearings costs may be avoided. Any de-
crease in fee revenue due to the proposed change from an indi-
vidual permit to a general permit is not expected to be signicant.
The renewal fee for an individual permit is $315 and $100 for a
general permit. There are estimated to be less than 50 existing
CAFOs affected by implementing SB 1707. If all 50 CAFOs were
affected, the agency would see a revenue decrease of $10,750
over the ve-year period. Other units of state and local govern-
ment are not expected to be affected by the proposed rule as
they do not own or operate CAFOs.
PUBLIC BENEFITS AND COSTS
Mr. Perry also determined that for each year of the rst ve years
the proposed amendment is in effect, the public benet antici-
pated from the changes seen in the proposed rule will be com-
pliance with state and federal law and the continued protection
of public health and the environment.
Cost savings, which could be signicant, are anticipated for
businesses or individuals who own or operate dry litter poultry
CAFOs located in the protection zone of a sole-source surface
drinking water supply. The proposed rulemaking to implement
SB 1707 is anticipated to affect approximately 50 existing
facilities.
Under the current rules, the renewal cost for an individual per-
mit is $315 and $100 for authorization under the general permit.
CAFO permits are renewed every ve years. Affected dry litter
poultry CAFO owners would realize a cost savings of $215 for a
renewal authorization under the general permit. However, costs
for those seeking permit applications would still include consul-
tant and/or engineering fees for permit application preparation;
publication fees for public notices and potential public meeting
notices permit fees; and costs associated with facility design and
construction to meet agency and statutory requirements, just as
with an individual permit. The most signicant difference will be
that applicants will no longer have the possible costs of a con-
tested case hearing that could range anywhere from $5,000 to
$100,000 for attorney fees. The amount of fees would vary, de-
pending on the complexity of the issues involved, and the length
of the hearing. CAFO owners and operators may also benet
from the reduced time necessary to process a new or signicant
expansion authorization under the general permit rather than an
individual permit. New source dry litter poultry CAFOs and ex-
panding dry litter poultry AFOs will benet from the extension of
the July 31, 2007, deadline in that they may be able to delay any
associated permit costs. It is not known how many new or ex-
panding facilities will be affected by the proposed rules.
SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT
No adverse scal implications are anticipated for small or mi-
cro-businesses as a result of the proposed rulemaking. The pro-
posed rulemaking would result in no additional costs for small
and micro-businesses. Small and micro-businesses would ex-
perience the same potential cost savings as larger businesses.
It is believed that the majority of businesses who own and oper-
ate CAFOs, and would be affected by the rulemaking, are small
and micro-businesses.
LOCAL EMPLOYMENT IMPACT STATEMENT
The commission reviewed this proposed rulemaking and deter-
mined that a local employment impact statement is not required
because the proposed rule does not adversely affect a local
economy in a material way for the rst ve years that the pro-
posed rule is in effect.
DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION
The commission reviewed the proposed rulemaking in light of
the regulatory analysis requirement of Texas Government Code,
§2001.0225, and made a determination that the rulemaking is
not subject to §2001.0225. The proposed amendment does not
meet the denition of a "major environmental rule" as dened in
§2001.0225, and the rulemaking is not subject to the regulatory
analysis provisions of §2001.0225(b) because it does not meet
any of the four applicability requirements listed in §2001.0225(a).
Section 2001.0225(a) applies to a rule adopted by an agency,
the result of which is to: 1) exceed a standard set by federal law,
unless the rule is specically required by state law; 2) exceed an
express requirement of state law, unless the rule is specically
required by federal law; 3) exceed a requirement of a delega-
tion agreement or contract between the state and an agency or
representative of the federal government to implement a state
and federal program; or 4) adopt a rule solely under the general
powers of the agency instead of under a specic state law.
"Major environmental rule" means a rule the specic intent of
which is to protect the environment or reduce risks to human
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health from environmental exposure and that may adversely af-
fect in a material way the economy, a sector of the economy, pro-
ductivity, competition, jobs, the environment, or the public health
and safety of the state or a sector of the state. The proposed
amendment, which is intended to protect the environment and
reduce risks to human health, will not have a material adverse ef-
fect on the economy or sector of the economy, productivity, com-
petition, jobs, the environment, or the public health and safety of
the state or a sector of the state because the change incorpo-
rates new state requirements. The rulemaking does not exceed
a standard set by federal law, exceed an express requirement
of state law, exceed a requirement of a delegation agreement,
or adopt a rule solely under the general powers of the agency.
The commission invites public comment on the draft regulatory
impact analysis determination.
TAKINGS IMPACT ASSESSMENT
The commission performed a preliminary assessment of the
rulemaking in accordance with Texas Government Code,
§2007.043. The rulemaking would implement SB 1707 and
allow dry litter poultry facilities located in the protection zone of
a sole-source surface drinking water supply the ability to obtain
coverage under either an individual or general permit. Addi-
tionally, the rulemaking would make all dry litter poultry CAFOs
meet the same permitting deadline. The rule substantially ad-
vances these stated purposes. The commission’s assessment
indicates that Texas Government Code, Chapter 2007 applies
to the implementation of SB 1707 and the addition of the permit-
ting deadline because this rulemaking is a governmental action
that results in the adoption of a rule or regulatory requirement.
However, this governmental action does not result in a burden
on private real property. If adopted, this rulemaking allows
certain dry litter poultry facilities to obtain coverage under either
an individual or general permit. Also, if adopted, this rulemaking
would change the dates when all dry litter poultry CAFOs are
required to obtain authorization. Therefore, the adoption of this
change does not result in a constitutional or statutory taking of
private real property and no real property interests are burdened
or impacted by this rulemaking.
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM
The commission reviewed the proposed rulemaking and found
that it is subject to the Texas Coastal Management Program
(CMP) in accordance with the Coastal Coordination Act, Texas
Natural Resources Code, §§33.201 et seq., and therefore must
be consistent with all applicable CMP goals and policies. The
commission conducted a consistency determination for the pro-
posed rule in accordance with Coastal Coordination Act Imple-
mentation Rules, 31 TAC §505.22, and found the proposed rule-
making is consistent with the applicable CMP goals and policies.
The commission reviewed this rulemaking for consistency with
the CMP goals and policies in accordance with the regulations
of the Coastal Coordination Council and determined that the
amendments are consistent with CMP goals and policies be-
cause the rulemaking is an administrative rule that changes the
authorization type available to dry litter poultry CAFOs located in
the protection zone of a sole-source surface drinking water sup-
ply; makes permitting requirements consistent for all dry litter
poultry CAFOs; will not have direct or signicant adverse effect
on any coastal natural resource areas; will not have a substan-
tive effect on commission actions subject to the CMP; and pro-
mulgation and enforcement of the amendment will not violate
(exceed) any standards identied in the applicable CMP goals
and policies.
ANNOUNCEMENT OF HEARING
The commission will hold a public hearing on this proposal in
Austin on June 13, 2006, at 2:00 p.m. in Building F, Room 2210
at the Texas Commission on Environmental Quality complex lo-
cated at 12100 Park 35 Circle. The hearing is structured for the
receipt of oral or written comments by interested persons. Indi-
viduals may present oral statements when called upon in order
of registration. Open discussion will not be permitted during the
hearing; however, commission staff members will be available to
discuss the proposal 30 minutes before the hearing.
Persons with disabilities who have special communication or
other accommodation needs who are planning to attend the
hearing should contact Joyce Spencer, Ofce of Legal Services,
at (512) 239-5017. Requests should be made as far in advance
as possible.
SUBMITTAL OF COMMENTS
Comments may be submitted to Joyce Spencer, Texas Reg-
ister Team, Ofce of Legal Services, Texas Commission on
Environmental Quality, MC 205, P.O. Box 13087, Austin, Texas
78711-3087, or faxed to (512) 239-4808. All comments should
reference Rule Project Number 2005-062-321-PR. Comments
must be received by 5:00 p.m., June 19, 2006. Copies of the
proposed rule can be obtained from the commission’s Web site
at http://www.tceq.state.tx.us/nav/rules/propose_adopt.html.
For further information, please contact Beth Helms, Water
Quality Division, at (512) 239-2526.
STATUTORY AUTHORITY
The amendment is proposed under TWC, §5.012, which pro-
vides that the commission is the agency responsible for imple-
menting the constitution and laws of the state relating to the con-
servation of natural resources and protection of the environment;
TWC, §5.103 and §5.105, which establish the commission’s gen-
eral authority to adopt rules; TWC, §26.027, regarding TCEQ’s
authority to issue permits for the discharge of waste into or ad-
jacent to water in the state; and TWC, §26.121, which provides
that no person may discharge sewage, municipal waste, recre-
ational waste, agricultural waste, industrial waste, or other waste
into or adjacent to any water in the state except as authorized by
the commission.
This amendment is also proposed under TWC, §26.011, regard-
ing the commission’s authority over water quality in the state;
and TWC, §26.0286, which requires the commission to process
an application for authorization to construct or operate a CAFO,
except dry litter poultry CAFOs, located in the protection zone
of a sole-source surface drinking water supply as an applica-
tion for an individual permit. Finally, this amendment is also pro-
posed under Texas Government Code, §2001.006, which pro-
vides state agencies the authority to adopt rules or take other
administrative action that the agency deems necessary to im-
plement legislation.
The proposed amendment implements SB 1707, 79th Legisla-
ture, 2005, which changed the permitting requirements under
TWC, §26.0286, for dry litter poultry CAFOs located in the pro-
tection zone of a sole-source surface drinking water supply.
§321.33. Applicability and Required Authorizations.
(a) (No change.)
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(b) Individual permit required. A discharge from the follow-
ing CAFOs may be authorized only under an individual water quality
permit in accordance with §321.34 of this title (relating to Permit Ap-
plications). Except as provided by subsections (e) and (f) of this sec-
tion, any operator who is required to obtain an individual water quality
permit under this subsection may not commence physical construction
and/or operation of any new control facilities until an individual wa-
ter quality permit is issued for that CAFO, or unless otherwise autho-
rized by the commission in accordance with Texas Water Code (TWC),
§26.027(c) [§26.027(c))].
(1) - (2) (No change.)
(3) Any CAFO where, on the date the executive director
determines that the application is administratively complete, any part
of the production area of the CAFO is located or proposed to be located
within the protection zone of a sole-source surface drinking water sup-
ply, in accordance with TWC, §26.0286. This paragraph does not apply
to a poultry operation that does not use a liquid waste handling system,
which is commonly referred to as a dry litter poultry operation.
(4) - (5) (No change.)
(c) (No change.)
(d) New or expanding AFO. After the effective date of this
subchapter, no person may commence construction or operation of a
new CAFO or alter any existing AFO such that it becomes dened as a
CAFO without prior authorization through an individual water quality
permit or a CAFO general permit, unless otherwise authorized by the
commission under TWC, §26.027(c). This subsection does not apply
to dry litter poultry operations until the date specied in subsection (f)
of this section.
(e) (No change.)
(f) Dry litter poultry operations. Dry [Existing dry] litter poul-
try CAFOs [operations] must obtain authorization by an individual wa-
ter quality permit or a CAFO general permit in accordance with subsec-
tion (a), (b), or (c) of this section not later than July 31, 2007. Prior to
July 31, 2007, a dry litter poultry CAFO is authorized to be constructed
and operated if the operation has a certied water quality management
plan approved by the Texas State Soil and Water Conservation Board.
(g) - (o) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on May 3, 2006.
TRD-200602479
Stephanie Bergeron Perdue
Acting Deputy Director, Of¿ce of Legal Services
Texas Commission on Environmental Quality
Earliest possible date of adoption: June 18, 2006
For further information, please call: (512) 239-5017
TITLE 31. NATURAL RESOURCES AND
CONSERVATION
PART 1. GENERAL LAND OFFICE
CHAPTER 13. LAND RESOURCES
The General Land Ofce (GLO) and the School Land Board
(SLB) propose the repeal of Title 31, Part 1, Chapter 13, Sub-
chapter F, relating to Application to Purchase or Lease Vacant
and Unsurveyed Public School Land, §§13.71 - 13.86 of the
Texas Administrative Code and simultaneously proposes a new
Subchapter F, relating to Vacancy Process, §§13.71 - 13.83 of
the Texas Administrative Code. The proposed new Subchapter
F, §§13.71 - 13.83 will contain rules governing the administrative
procedures for processing and investigation of vacancy applica-
tions submitted to the GLO and the terms and conditions for the
sale or lease of the vacant land. These rules are proposed pur-
suant to new legislation that requires the GLO and the SLB to
adopt rules governing the administration of the statutes and the
terms and conditions for the sale or lease of vacant land in ac-
cordance with Tex. Nat. Res. Code §51.174(c).
The GLO proposes the repeal of the existing Subchapter F, relat-
ing to Application to Purchase or Lease Vacant and Unsurveyed
Public School Land, §§13.71 - 13.86 of the Texas Administrative
Code as all applications pending before the GLO and actions
arising out of vacancy applications pending in the courts of the
State of Texas that came within the purview of these rules have
been nalized. The statute with which these rules originally cor-
respond has been amended twice, most recently by S.B.1103,
79th Leg., R.S. (2005). Therefore as all applications are nal-
ized and the statue had been amended these rules no longer
have a force or effect and are no longer necessary.
The GLO and the SLB simultaneously propose the new Sub-
chapter F, relating to Vacancy Process, §§13.71 - 13.83. The
proposed new sections are pursuant to Texas S.B. 1103 79th
Leg., R.S. (2005) which amended Texas Natural Resources
Code, Chapter 51, Subchapter E. The Legislature amended
the vacancy statute to create a more expedient and efcient
administrative process for processing vacancy applications for
landowners, interested and affected property interest owners,
good faith claimants and applicants. These rules establish the
requirements of the administrative proceedings included in the
new statute.
Proposed §13.71, relating to General Provisions describes the
rules applicability, delegations by the commissioner, and incor-
porates the Administrative Procedure Act, Chapter 2001, Texas
Government Code. Proposed §13.72, relating to Denitions pro-
vides denitions for additional terms used in the rules but not de-
ned by the statute.
The Legislature’s amendment of Texas Natural Resources Code,
Chapter 51, Subchapter E included additional deadlines to the
GLO’s administrative process for processing vacancy applica-
tions. The new statute allows for extension of the deadlines un-
der Tex. Nat. Res. Code §51.174(b) and new proposed §13.73,
relating to Extension of Deadlines explains how requests for ex-
tensions shall be submitted and granted. The rule also allows the
Commissioner to suspend such the deadlines in the statute for
good cause or extreme circumstances outlined in the proposed
rule.
The new statute signicantly amended the application process
and proposed §13.74 relating to Application Process explains
the GLO’s initial processing of the vacancy application and when
a vacancy application may be refused for ling and dismissed
without prejudice. The new statute greatly increased the de-
nition of property interests under which a person now may be
dened as a Necessary Party to the vacancy application and
process. Proposed §13.75, relating to Exceptions to Application,
explains how the Necessary Parties may le their exceptions to
the Vacancy Application pursuant to the new statute.
PROPOSED RULES May 19, 2006 31 TexReg 4169
As with the previous laws governing the Vacancy process, the
commissioner has the statutory authority to recover from the ap-
plicant certain costs the agency expends in processing and in-
vestigating the vacancy application. The commissioner under
the new statute shall require the applicant to submit a deposit
to cover the reasonable costs and proposed §13.76, relating to
Deposits describes how the commissioner shall use the deposit,
how the applicant may submit the requested funds to the agency,
the time frame for submission of the deposit or supplemental de-
posits, and how failure to do so will result in the termination of
that particular vacancy application.
Under the new statute the commissioner has the discretion as
to the appointment of a surveyor for a particular vacancy appli-
cation. If the commissioner decides a surveyor is needed, the
commissioner shall appoint a licensed state land surveyor who
is not associated with the vacancy application to prepare a report
in accordance with the statutory requirement under Tex. Nat.
Res. Code §51.185. Proposed §13.77, relating to Disqualica-
tion and Removal of an Appointed Surveyor, details the process
the GLO will take if a Necessary Party submits a petition to the
commissioner requesting the removal of a surveyor because of
bias, prejudice or conict of interest. The proposed rule contains
the deadline for ling the exception and the form and content of
the petition the Necessary Party must submit. The proposed rule
details procedures for the hearing the GLO will hold to consider
the petition and how the commissioner will make a determination
on the petition. The proposed rule also allows the commissioner
to remove a surveyor for bias, prejudice or conict of interest on
his own motion but in accordance with the requirements of this
proposed section.
In order to ensure that all possible property interest owners re-
ceive notice of the vacancy application, the Legislature added a
new Attorney Ad Litem requirement. If an applicant cannot pro-
vide evidence that the applicant owns all the property interests in
the land surrounding the land claimed to be vacant, the commis-
sioner must appoint an Attorney Ad Litem to ensure that all such
property interest owners are identied and properly noticed. Pro-
posed §13.78, relating to Attorney Ad Litem explains that the Ad
Litem will search all property records identied in the statute, as
well as any other records related to the land claimed to be vacant
that in the reasonable professional judgment of the Ad Litem will
ensure that all Necessary Parties are identied. The Ad Litem
will present the results of his or her search to the commissioner
in order for those identied parties to receive notice of the pend-
ing vacancy application. The Attorney Ad Litem will represent
those parties that have not been located in accordance with the
statute for the duration of the vacancy proceedings. The addi-
tion of the Attorney Ad Litem will ensure that all reasonable steps
have been taken to identify any property owners that may have
an interest in the land claimed to be vacant and that those par-
ties may participate, if they so choose, in the vacancy application
process.
The Legislature amended the vacancy hearing process to
bring the hearings back under the Administrative Procedure
Act, Chapter 2001, Texas Government Code (APA). The GLO
will still hold the hearings, the State Ofce of Administrative
Hearings will not be involved; however the GLO will use the
hearing procedures under the APA to ensure that all property
interest owners are accorded due process in the determination
of whether a vacancy exists. Proposed §13.79, relating to
Forms of Pleadings contains the requirements for pleadings
that Necessary Parties may le for the hearing. Proposed
§13.80, relating to Conduct of Vacancy Hearings explains that
the vacancy hearings will be conducted in accordance with
the APA and includes the actions that each Necessary Party
may take during the hearing such as calling witnesses and
the right to cross examination. Proposed §13.81, relating to
Appearance of Parties at Vacancy Hearings; Representation
discusses how parties may either represent themselves or have
an attorney or other representative represent their interests in
the vacancy hearing. This section also includes the expected
conduct and decorum of all parties attending the hearings and
the commissioner’s ability to remove people from such hearings
under certain circumstances.
As with the previous legislation governing Vacancies, the com-
missioner must issue a nal order determining whether a va-
cancy exists under the pending vacancy application. Proposed
§13.82, relating to Commissioner’s Final Order and Record of
Proceedings contains the administrative processes the commis-
sioner and staff will follow upon the execution of the nal order.
All Necessary Parties will receive a copy of the Final Order and
attachments. Each Final Order will contain a staff recommenda-
tion, list of documents examined and staff consulted, and nd-
ings of facts and conclusion of law. The GLO will le a Notice
of Claim of Vacancy with the real property records of the County
Clerk and County Surveyor no later than the 121st day of the
date of the commissioner’s nal order in the event the commis-
sioner determines a vacancy exists.
The Legislature expanded the denition of persons who may
claim to be Good-Faith Claimants under the vacancy statute to
include mineral estate holders, royalty interest holders, persons
holding easements or right-of-ways in the land claimed to be va-
cant, and persons who used the alleged vacancy for any pur-
pose including the exploration of oil, gas, sulphur, other miner-
als or geothermal resources, or persons holding title under per-
sons described more fully in §51.172, Tex. Nat. Res. Code
(Vernon Supp. 2005). Proposed §13.83, relating to Determi-
nation of Good-Faith Claimant Status explains the documen-
tary evidence a person applying for Good-Faith Claimant Sta-
tus must submit to the commissioner as well as the Good-Faith
Claimant afdavit. Those documents include among others, doc-
uments establishing previous use, proof of color of title and a
statement of fact supporting the good faith belief that the vacant
land was within the boundaries of land to which they claimed
title. If there exist multiple parties claiming Good Faith Status
to the same portion of land, proposed §13.83, relating to Deter-
mination of Good-Faith Claimant Status, provides a priority of
claims under which the status will be granted that accords with
the description of Good-Faith Claimants under §51.172(2)(B),
Tex. Nat. Res. Code (Vernon Supp. 2005). If a person is denied
their Good-Faith Claimant status, under §51.193(1), that person
may request a hearing regarding that determination. Proposed
§13.83 states that such a hearing will be held in accordance with
31 TAC, Part 1, Chapter 2, Subchapter B, §§2.31 - 2.36 (relating
to Procedures from Non-Contested Case Hearings).
These rules apply to all vacancy applications led after June 17,
2005, the date when amended Tex. Nat. Res. Code §§51.171
- 51.195 became effective. These rules supplement the new
statutes by including the necessary administrative processes the
GLO staff needs in order to effectively carry out the statutory
authority granted in the amended statutes.
Mr. Ben Thomson, Chief Surveyor of the General Land Ofce,
has determined that during the rst ve-year period the proposed
repeal and proposed new sections are in effect, there will be no
scal implications for state or local governments. These rules
31 TexReg 4170 May 19, 2006 Texas Register
do not have any scal impact or affect on state or local govern-
ments; the costs of preparing and ling an application to pur-
chase or lease vacant land are borne by the applicant and the
GLO processing of the applications are already accounted for in
GLO budgeting.
Mr. Thomson has also determined that for each year of the rst
ve years the proposed repeal and proposed new sections are
in effect, the public will benet from the newly established ad-
ministrative deadlines resulting in a more expedient processing
of the vacancy applications and the hearing procedures under
the APA. There will be no effect on small businesses or local
economies as the result of proposed repeal and proposed new
section.
Comments on the proposed rulemaking may be submitted to Mr.
Walter Talley, Texas Register Liaison, Texas General Land Of-
ce, P.O. Box 12873, Austin, TX 78711-2873, facsimile number
(512) 463-6311, or email to walter.talley@glo.state.tx.us. Com-
ments must be received by no later than thirty (30) days from the
date of publication of this proposal.
SUBCHAPTER F. APPLICATION TO
PURCHASE OR LEASE VACANT AND
UNSURVEYED PUBLIC SCHOOL LAND
31 TAC §§13.71 - 13.86
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the ofces of the
General Land Ofce or in the Texas Register ofce, Room 245, James
Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeals are proposed under the authority of Tex. Nat. Res.
Code §51.174(c) and §51.175 Tex. Nat. Res. Code (Vernon
Supp. 2005) which authorizes the commissioner to adopt rules
necessary and convenient to administer the vacancy subchapter
and the SLB to adopt rules for among other things establishing
the preferential rights of Good-Faith Claimants under the statute
respectively.
Tex. Nat. Res. Code, Sale and Lease of Vacancies, §§51.171 -
51.195, are affected by the proposed repeals.




§13.75. Filing the Application.
§13.76. Establishing Good-Faith Status.
§13.77. Priority Among Good-Faith Claimants.
§13.78. Deposit for Cost of Proceeding on the Application.
§13.79. Appointment of Surveyor.
§13.80. Notice of Intent To Survey.
§13.81. Disqualication of a Surveyor.
§13.82. Survey Report.
§13.83. Exceptions to Survey.
§13.84. Additional Surveys.
§13.85. Action on Application.
§13.86. Decision Without a Hearing.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Earliest possible date of adoption: June 18, 2006
For further information, please call: (512) 475-1859
SUBCHAPTER F. VACANCY PROCESS
31 TAC §§13.71 - 13.83
The new rules are proposed under the authority of Tex. Nat.
Res. Code §51.174(c) and §51.175 Tex. Nat. Res. Code (Ver-
non Supp. 2005) which authorizes the commissioner to adopt
rules necessary and convenient to administer the vacancy sub-
chapter and the SLB to adopt rules for among other things es-
tablishing the preferential rights of Good-Faith Claimants under
the statute respectively.
Tex. Nat. Res. Code, Sale and Lease of Vacancies, §§51.171 -
51.195, are affected by the proposed new rules.
§13.71. General Provisions.
(a) This subchapter applies to applications to purchase or lease
vacant land led on or after June 17, 2005. These rules implement Tex.
Nat. Res. Code §§51.171 - 51.195, enacted Tex. S.B. 1103, 79th Leg.,
R.S. (2005).
(b) Previous Tex. Nat. Res. Code §§51.171 - 51.192 and reg-
ulations promulgated thereunder 31 TAC, Part 1, Chapter 13 §§13.87
- 13.94 continue to apply to applications pending before the General
Land Ofce and actions arising out of vacancy applications pending in
the courts of the State of Texas on or before June 16, 2005.
(c) The Commissioner delegates responsibility for implement-
ing the provisions of Tex. Nat. Res. Code Chapter 51, Subchapter E
to the Chief Surveyor of the General Land Ofce Surveying Division.
Additionally, the Commissioner may delegate to one or more employ-
ees of the agency the authority to perform any action of the Commis-
sioner or the agency required or permitted by this subchapter, with the
exception of the Final Order, which must be executed by the Commis-
sioner.
(d) These rules supplement the procedures required by the Ad-
ministrative Procedure Act, Chapter 2001, Texas Government Code,
which are incorporated herein by reference.
(e) To the extent that any provisions of this subchapter are in
conict with any statute or substantive rule of the Texas General Land
Ofce, the statute or substantive rule shall control.
§13.72. Denitions.
(a) The following words and terms, when used in this subchap-
ter, have the same meaning as set forth in Tex. Nat. Res. Code, Chapter
51, Subchapter E: Vacancy Application; Good-Faith Claimant; Inter-
est; Necessary Party; and Vacancy. The following terms, when used in
this subchapter, mean the following unless the context clearly indicates
otherwise:
(1) Agency--The General Land Ofce.
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(2) Commissioner--The Commissioner of the General
Land Ofce.
(3) Eligible Surveyor--A duly elected county surveyor in a
county that has an elected county surveyor or a Licensed State Land
Surveyor licensed by the Texas Board of Professional Land Surveying.
(b) The following term when used in Tex. Nat. Res. Code
§51.194(d) means: Permanent Interest--An Interest established under
any existing instrument or document that is not limited to a nite time
period is a Permanent Interest. An Interest established under any ex-
isting instrument or document having a nite time period is not a Per-
manent Interest.
§13.73. Extensions of Deadlines.
(a) A request for extension of time pursuant to Tex. Nat. Res.
Code §51.174(b) shall be submitted in writing to the Commissioner not
less than 10 days prior to the applicable deadline. The request for ex-
tension must include the factual reason(s) for requesting the extension.
The Commissioner shall make a written determination within 10 days
of receiving the request for extension of time.
(b) The Commissioner may suspend any timelines set out in
Tex. Nat. Res. Code Chapter 51, Subchapter E for good cause or
extreme circumstances such as catastrophic events or force majeure
including acts of God or the public enemy, sabotage, war, mobilization,
revolution, civil unrest, riots, strikes, lockouts, res, accidents, terrorist
attacks, oods, earthquakes, hurricanes or any other natural disaster or
any government action, or if a surveyor is removed in accordance with
this subchapter.
§13.74. Vacancy Application Process.
(a) Applicant must submit a Vacancy Application that com-
plies with the requirements of Tex. Nat. Res. Code §51.176 including
the applicable ling fees. The Commissioner shall mark each Vacancy
Application submitted with the date it is received and shall assign it a
le number. The prex "MA" (Mineral Application) shall be assigned
to all Vacancy Applications to lease minerals or geothermal resources.
The prex "SF" (Scrap File) shall be assigned to all Vacancy Applica-
tions to purchase or lease the surface estate.
(b) The Commissioner may refuse to accept for ling a Va-
cancy Application by providing written notice to the Applicant that the
Vacancy Application:
(1) has material omissions or is incomplete; and
(2) the notice shall include a reasonable period of time of
not more than 30 days for Applicant to resolve any deciencies.
(c) The Vacancy Application is Administratively Complete
when all deciencies have been resolved to the Commissioner’s
satisfaction. The Commissioner shall inform the Applicant in writing
that the Vacancy Application is complete as provided under Tex. Nat.
Res. Code §51.177(b).
(d) If deciencies have not been resolved in the time frame
provided in subsection (b)(2) of this section, such application shall be
dismissed without prejudice as provided under Tex. Nat. Res. Code
§51.177(d).
§13.75. Exceptions to Application.
(a) A Necessary Party may le an exception to the Vacancy
Application pursuant to Tex. Nat. Res. Code §51.182 by ling:
(1) a written statement with the Commissioner setting forth
the factual and legal reasons for the objection; and
(2) any documentation supporting the objection pursuant
to Tex. Nat Res. Code §51.182.
(b) Only exceptions that adhere to requirements under this rule
will be considered.
§13.76. Deposits.
(a) The Commissioner or his designee shall determine whether
a deposit is required to evaluate and investigate the Vacancy Applica-
tion. Any required deposit shall be held and accounted for pursuant to
Tex. Nat. Res. Code §51.179 and shall be used only for the Agency’s
administrative costs, the expenses of a survey, other investigative and
related costs, including attorney ad litem fees and the cost of hearings.
(b) The Commissioner or his designee has sole discretion to
determine whether an expenditure is necessary and to set the amount
of the initial deposit and any supplemental amounts required to be de-
posited by the Applicant.
(c) The Applicant shall submit the funds to the Agency in cash
(including cashier checks, certied checks, money orders or electronic
funds transfer). For purposes of this subchapter the deposit date shall
be the date of tender.
(d) The Applicant has thirty (30) days from date of letter re-
questing the cost deposit or supplemental deposit(s) to submit such de-
posit. If the Applicant fails to deposit the initial or supplemental deposit
within thirty (30) days, the Vacancy Application is terminated without
prejudice, and the le wrapper will be endorsed "terminated without
prejudice for failure to submit cost deposit within time prescribed by
law."
(e) Termination of the Vacancy Application under this subsec-
tion terminates all rights of the Applicant under the terminated Vacancy
Application.
§13.77. Disqualication and Removal of an Appointed Surveyor.
(a) Petition for Removal.
(1) Any Necessary Party may petition the Commissioner
for the removal of an appointed surveyor because of bias, prejudice, or
conict of interest.
(2) The person petitioning the Commissioner shall pay all
actual costs, but not less than $250.00, for processing the petition for
removal including but not limited to the cost of the hearing, mailing,
copying and staff time and expenses.
(3) The petition must be post marked no later than fteen
days after the date of the notice to Necessary Parties under Tex. Nat.
Res. Code §51.184(c).
(4) Any petition for removal of an appointed surveyor must
comply with the time limits in this subchapter. The Commissioner will
not consider petitions for removal not timely received.
(b) Form and Contents of Petition. A petition to the Commis-
sioner for removal of an appointed surveyor shall be in writing and
shall contain the following information:
(1) The name and address of the Necessary Party and a suc-
cinct statement of the basis of the person’s status as a Necessary Party
pursuant to the denition in Tex. Nat. Res. Code §51.172(4).
(2) The appropriate SF or MA number assigned by the
Agency to the pending Vacancy Application and the name of the
surveyor.
(3) An allegation that the appointed surveyor exhibits bias,
is prejudiced or has a conict of interest and the factual basis for such
claim or claims. Each allegation shall clearly state whether it is founded
on bias, prejudice or conict of interest. Afdavits alleging facts in
support of each allegation must be appended to the petition. The Com-
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missioner may summarily deny any petition that does not include such
afdavits.
(c) The petition shall be limited to ten standard 8 1/2 by 11
inch pages and shall be typewritten in font no smaller than 12 points.
In addition to the afdavits required by subsection (b)(3) of this section,
other relevant documents and evidence may be appended to the peti-
tion. The total number of appended pages, including afdavits, shall
not exceed fteen.
(d) No complaint led with Texas Board of Professional Land
Surveying can be introduced in support of the petition for removal.
(e) A copy of the petition seeking removal of the surveyor shall
be provided by the petitioner to the surveyor, Commissioner, and all
other Necessary Parties by rst class U.S. Mail.
(f) Response to Petition.
(1) A response may be led for the purpose of joining in,
urging further grounds for disqualication, or opposing the disquali-
cation of the surveyor. A response under this subsection shall comply
with the afdavit requirements of subsection (b)(3) of this section.
(2) Failure to submit a response to the petition shall not
be deemed an admission of or agreement with any allegation in the
petition. The Commissioner shall not consider failures to respond in
determining whether a surveyor should be removed.
(3) The appointed surveyor may renounce his appointment
by notifying the Commissioner who will then notify all Necessary Par-
ties. If the surveyor renounces his appointment, the petition for removal
is moot and the Commissioner shall appoint another surveyor pursuant
to Tex. Nat. Res. Code §51.184.
(g) Hearing. A hearing shall be conducted within a reasonable
time period and shall conform to the requirements of the applicable
provisions of the Agency’s hearing rules at 31 TAC, Part 1, Chapter 2,
Subchapter B.
(h) Scope of Hearing. The hearing shall be limited to matters
relevant to bias, prejudice or conict of interest. The following evi-
dence is not relevant to bias, prejudice or conict of interest and is not
admissible at a hearing to determine whether the surveyor should be
removed if it relates to:
(1) the surveyor’s professional competence or judgment;
(2) the substantive surveying issues in the vacancy pro-
ceeding;
(3) the surveyor’s compliance with Texas Occupations
Code, Title 6, Chapter 1071 or any technical standards promulgated
thereunder; or
(4) the procedural irregularities in the appointment of the
surveyor.
(i) Commissioner’s Determination. The Commissioner shall
issue his written decision within thirty days of the close of the hearing
and a copy will be sent, by rst class, U.S. Mail, to the surveyor, the
person seeking disqualication, and all other Necessary Parties.
(j) Reconsideration and Appeal. No petition to remove a sur-
veyor shall be reconsidered unless the Commissioner nds that rele-
vant facts, which could not have been discovered timely through due
diligence, compel the reconsideration to avoid a gross injustice. The
Commissioner’s decision regarding the removal of a surveyor is not a
nal administrative order and is not subject to appeal.
(k) The Commissioner will consider the following factors to
determine whether an appointed surveyor should be disqualied be-
cause of bias, prejudice, or conict of interest.
(1) The surveyor has made known to another person orally
or in writing a personal animus against the Necessary Party or against
their position in the vacancy proceeding.
(2) The surveyor has made known to another person orally
or in writing a personal preference for the Necessary Parties or for their
position in the vacancy proceeding.
(3) The surveyor is a relative within the second degree of
consanguinity or afnity of the Applicant, Commissioner or an em-
ployee of the Agency who participates in vacancy determinations. For
purposes of this subsection, "participates" means decides, approves,
disapproves, recommends, gives advice, investigates, inuences or
takes other similar action.
(4) The surveyor agrees to accept any signicant benet,
nancial or otherwise, or has accepted any signicant benet, nancial
or otherwise, from any person interested in the outcome of the survey.
Neither the acceptance of an appointment nor receipt of funds from a
person required to pay for the survey constitutes a conict of interest
requiring removal.
(5) The surveyor is a relative of any person who has a sig-
nicant direct or indirect nancial interest in the determination of the
vacancy application or in any project or enterprise dependent upon the
nal determination on the vacancy application.
(6) Any other factors relevant to the bias, prejudice, or con-
ict of interest alleged by a Necessary Party seeking removal.
(7) For purposes of this subsection, nancial interest in-
cludes any ordinary investment, real property interest, including con-
tingent or conditional interest, and other ordinary interest which mon-
etarily benets the surveyor or his estate presently or in the reasonably
foreseeable future.
(l) Complaint Against Surveyor. The fact that a Petition for
Removal of a surveyor has been led or the actual removal of a sur-
veyor by the Commissioner of the General Land Ofce shall not be a
basis for any disciplinary action against that surveyor under the Texas
Occupations Code, Title 6, Chapter 1071.
(m) The Commissioner on his own motion may remove a sur-
veyor for bias, prejudice, or conict of interest only in accordance with
this section.
§13.78. Attorney Ad Litem.
(a) Upon the Commissioner’s determination that an Applicant
does not own all interests in the land surrounding the land claimed to be
vacant, the Commissioner shall appoint an attorney ad litem to secure
such identication.
(b) The attorney ad litem will conduct a thorough search of
all property records identied in §51.172(4)(C) Tex. Nat. Res. Code.
The attorney ad litem will also conduct a thorough search of any other
records related to the land claimed to be vacant that, in the reasonable
professional judgment of the attorney ad litem, will result in the iden-
tication of Necessary Parties.
(c) The attorney ad litem will produce a list, including the last
known name and addresses, of all Necessary Parties identied through
this search and present the list to the Commissioner.
(d) The attorney ad litem will document and, in an afdavit, at-
test to the actions performed during the course of the search conducted
in subsection (b) of this section and the time spent performing these
duties.
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(e) If, after performing a diligent search as required by this
subsection, the attorney ad litem determines that one or more Necessary
Parties have been identied but cannot be located in accordance with
§51.180 Tex. Nat. Res. Code, the ad litem will be retained to represent
the interest of such parties until the Commissioner issues a Final Order
for that particular Vacancy Application.
(f) The attorney ad litem appointed under this section is enti-
tled to reasonable compensation for services in an amount set by the
Commissioner to be charged as costs incurred during the investigation
of a Vacancy Application under Subchapter E of the Texas Natural Re-
sources Code.
(g) The costs incurred by the attorney ad litem shall be paid
from the deposit submitted by the Applicant as required under Sub-
chapter E of the Texas Natural Resources Code.
§13.79. Form of Pleadings.
(a) All pleadings led under this subchapter shall contain:
(1) the name of the party ling the pleading;
(2) a concise statement of the facts and the law relied upon;
(3) a prayer stating the type of relief, action, or order de-
sired;
(4) a certicate of service; and
(5) the signature of the party or the party’s authorized rep-
resentative.
(b) All pleadings shall include the style of the vacancy appli-
cation assigned by the Agency.
§13.80. Conduct of Vacancy Hearings.
(a) Hearings for the determination of vacant land shall be con-
ducted in accordance with the Administrative Procedures Act, Chapter
2001, Texas Government Code.




(4) cross-examine any witness called by any Necessary
Party; and
(5) make opening and closing statements.
(c) Objections shall be timely noted in the record.
§13.81. Appearance of Parties at Vacancy Hearings; Representation.
(a) A person may represent himself or herself.
(b) A person may be represented by an attorney authorized to
practice law in the State of Texas or other representative when autho-
rized by law. As used herein, the term "representative" shall include a
party’s attorney of record or other representative of record, as applica-
ble.
(c) A party’s attorney of record remains the attorney of record
in the absence of a formal withdrawal.
(d) A party’s representative shall enter his or her appearance
in the case by ling a notice of appearance with the Agency.
(e) A party’s representative of record shall be copied on all
notices, pleadings, and other correspondence.
(f) Not more than one representative for each party or aligned
group of parties shall be heard on any question in the hearing.
(g) Party representatives shall:
(1) observe the letter and spirit of the Texas Lawyer’s
Creed, as adopted by the Texas Supreme Court, and the State Bar of
Texas’ Texas Disciplinary Rules of Professional Conduct, including
those provisions concerning improper ex parte communications with
the Commissioner; and
(2) advise their clients and witnesses of applicable require-
ments of conduct and decorum.
(h) Conduct and Decorum:
(1) Those who attend or participate in hearings should con-
duct themselves in a manner respectful of the conduct of public busi-
ness, and conducive to orderly and polite discourse. All those in atten-
dance shall comply with the stated directions concerning the offer of
public comment and conduct decorum.
(2) In any hearing a person shall receive a rst warning re-
garding the violation of this section and will be asked to refrain from
the specic conduct in violation. Upon further violation of this section
by the same person, that person may be excluded from the proceeding
for such time and under such conditions as necessary to correct the sit-
uation. Violation of this section shall also be sufcient cause to recess
the hearing.
§13.82. Commissioner’s Final Order and Record of Proceedings.
(a) All nal orders shall be in writing and shall be signed and
dated by the Commissioner.
(b) The effective date of the nal order is the date it is signed
by the Commissioner.
(c) The Agency shall send a copy of the nal order with attach-
ments by rst class mail to each Necessary Party and their representa-
tive and shall keep an appropriate record of that mailing. A Necessary
Party or representative notied by mail of the nal order as required by
this section shall be presumed to have been notied on the date such
notice is mailed.
(d) The Commissioner’s nal order nding "Not Vacant Land"
or "Vacancy Exists" shall be retained at the Agency and must contain:
(1) Staff recommendation;
(2) List of documents examined and staff consulted; and
(3) Findings of Fact and Conclusions of Law.
(e) Findings of fact. Findings of fact shall include any and all
Agency records consulted or relied upon during the vacancy process,
whether introduced during the hearing or not.
(f) The Commissioner shall le the "Notice of Claim of Va-
cancy" as provided in Tex. Nat. Res. Code §51.188(e) in the real
property records of the County Clerk and the records of the County
Surveyor not earlier than the 121st day from the date of the Commis-
sioner’s nal order. The "Notice of Claim of Vacancy" must contain:
(1) Final order with attachments; and
(2) Field note description.
(g) Contents of hearing record. The requirements for contents
of the hearing record under §2001.060, Texas Government Code are
adopted herein and also include the Commissioner’s Final Order.
§13.83. Determination of Good-Faith Claimant Status.
(a) Any person asserting Good-Faith Claimant status must
submit a Good-Faith Claimant afdavit in a form prescribed by the
Commissioner together with the applicable ling fee.
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(b) In addition a person asserting Good-Faith Claimant status
shall submit the following documents:
(1) documentary evidence, including, if appropriate, af-
davits, to establish past or present use or occupation of the surface or
mineral estate of the land claimed to be vacant;
(2) proof of color of title or other muniment of title;
(3) documentary evidence of possession for a period of at
least ten (10) years;
(4) a description of the method of enclosure and relevant
information about the denite boundaries recognized in the community,
including a physical description of those boundaries and evidence of
their recognition; and
(5) a statement of facts supporting a good-faith belief that
the vacant land was within legal boundaries that would have vested title
in the person asserting Good-Faith Claimant status.
(c) If more than one interested person les a claim of Good-
Faith status on land claimed to be vacant or on some portion thereof or
Interest therein, and the Commissioner enters a nding that more than
one claimant is a Good-Faith Claimant under Tex. Nat. Res. Code
§51.172, the following shall be the priority of such claims in descend-
ing order:
(1) claimants qualifying under Tex. Nat. Res. Code
§51.172(2)(B),
(2) claimants qualifying under Tex. Nat. Res. Code
§51.172(2)(A),
(3) claimants qualifying under Tex. Nat. Res. Code
§51.172(2)(D) with persons claiming under Tex. Nat. Res. Code
§51.172(2)(B) given highest priority,
(4) claimants qualifying under Tex. Nat. Res. Code
§51.172(2)(D) with persons claiming under Tex. Nat. Res. Code
§51.172(2)(A) given highest priority,
(5) claimants qualifying under Tex. Nat. Res. Code
§51.172(2)(C),
(6) claimants qualifying under Tex. Nat. Res. Code
§51.172(2)(D) with persons claiming under Tex. Nat. Res. Code
§51.172(2)(C) given highest priority.
(d) In the event the Commissioner determines there are mul-
tiple Good-Faith Claimants who desire to purchase land claimed to be
vacant or some portion thereof or Interest therein, the Commissioner
shall apply the priority rules set forth in subsection (c) of this section.
The preferential right to purchase may be exercised as provided in Tex.
Nat. Res. Code §51.194 by Good-Faith Claimants in descending order
of priority.
(e) If under Tex. Nat. Res. Code §51.193 a hearing is re-
quired, such hearing will be conducted in accordance with 31 TAC,
Part 1, Chapter 2, Subchapter B, §§2.31 - 2.36 (relating to Procedures
for Non-Contested Case Hearings).
(f) An Applicant may assert Good-Faith Claimant status to the
land claimed to be vacant or some portion thereof or Interest therein
if the Applicant meets the requirements under Tex. Nat. Res. Code
§51.193 and this subchapter.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Earliest possible date of adoption: June 18, 2006
For further information, please call: (512) 475-1859
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE
PART 19. DEPARTMENT OF FAMILY
AND PROTECTIVE SERVICES
CHAPTER 745. LICENSING
The Health and Human Services Commission proposes, on
behalf of the Department of Family and Protective Services
(DFPS), amendments to §§745.21, 745.35, 745.37, 745.117,
745.4151, 745.8901, 745.8931, 745.8933, 745.8951, 745.8955,
745.8957, 745.8959, 745.8961, 745.8963, 745.8965, 745.8967,
745.8969, 745.8991, 745.8993, 745.8995, 745.8997, 745.8999,
745.9001, 745.9003, 745.9005, 745.9007, and 745.9031;
the repeal of §§745.4001, 745.4003, 745.4021, 745.4023,
745.4027, 745.4029, 745.4061, 745.4069, 745.4071, 745.4073,
745.4077, 745.4079, 745.4091, 745.4093, 745.4095, 745.4097,
745.4099, 745.4101, 745.4103, 745.8903, 745.8905, 745.8907,
745.8909, 745.8911, 745.8913, 745.8953, 745.9009, 745.9011,
745.9013, 745.9035, 745.9037, 745.9039, 745.9041, 745.9061,
745.9063, 745.9065, 745.9067, 745.9069, and 745.9071; and
new §§745.8903, 745.8905, 745.8907, 745.8909, 745.8911,
745.8913, 745.8915, 745.8917, 745.8919, 745.8921, 745.8935,
745.9009, 745.9011, 745.9013, 745.9015, 745.9017, 745.9019,
745.9021, 745.9023, 745.9035, 745.9037, 745.9039, 745.9061,
745.9063, 745.9065, 745.9067, 745.9069, 745.9071,745.9073,
745.9075, 745.9077, 745.9079, 745.9081, 745.9083, 745.9085,
745.9087, 745.9089, 745.9091, 745.9093, 745.9095, 745.9097,
745.9099, and 745.9100 in its Licensing chapter. The proposed
changes are the result of (1) legislation passed during the 79th
Legislature, Regular Session, 2005; (2) changes necessary
to complement the proposed minimum standards in Chapter
748, General Residential Operations and Residential Treatment
Centers; Chapter 749, Child-Placing Agencies; and Chapter
750, Independent Foster Homes; and (3) changes necessary to
provide clarication to existing rules.
Legislated changes are the result of requirements stated in
Senate Bill (S.B.) 6, passed by the 79th Legislature, Regular
Session, 2005 (hereafter referred to as S.B. 6). Sections
1.111 to 1.121 of S.B. 6 made signicant revisions to Human
Resources Code (HRC), Chapter 43, Regulation of Child-Care
and Child-Placing Agency Administrators. These sections of
S.B. 6 added the Child-Placing Agency Administrator License
(CPAAL), changed the minimum educational requirement for
a Child-Care Administrator’s License (CCAL) to a bachelor’s
degree, doubled the required training hours for renewal of an
Administrator’s License, and added to the law several conditions
that may result in remedial action regarding an Administrator’s
License. The proposed revisions to Subchapter N of this
chapter (relating to Administrator Licensing) complement these
changes in the law, while also introducing some needed rule
changes/additions such as rules addressing persons who hold
both licenses and a rule regarding a person’s inability to renew
a license due to active military duty.
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Changes necessary to complement the proposed minimum stan-
dards in Chapters 748, 749, and 750 include the repeal of many
of the rules of Subchapter H of this chapter (relating to Resi-
dential Child-Care Minimum Standards). These rules are now
in the proposed minimum standards chapters. The proposed
changes include revising the denition of "minimum standards"
to reect the proposed new minimum standards chapters. They
also include changes in the list of residential child-care operation
types, as many will now fall under the license type of "general
residential operation" rather than more restrictive license types
such as "emergency shelter" or "halfway house." These changes
also resulted in replacing the previous Subchapter O with stand-
alone rules regarding the qualications, guidelines, and require-
ments for conducting, evaluating, and approving independent
pre-adoptive home screenings and independent post-placement
adoptive reports. For individuals performing these home screen-
ings and adoptive reports, having the rules in one place is more
user friendly and no judgment calls have to be made regard-
ing what rules are applicable. Changes to specic rules are de-
scribed below.
Section 745.21 deletes the denition for "child-care administra-
tor" and replaces it with a denition for "licensed administrator."
The denition of "controlling person" is added to reect legis-
lation adding the denition of "controlling person" to the HRC
§42.002(18). The denition of "minimum standards" is revised
to reect the impending changes to residential child care mini-
mum standards. DFPS’s name is changed in three paragraphs.
Section 745.35 changes the denition of residential child care
according to the denition specied in §1.90 of S.B. 6.
Section 745.37 changes the types of residential child-care oper-
ations to correlate with the new minimum standards. Proposed
Chapter 748 reects a "general residential operation" which may
offer a variety of services. This proposed license type will replace
the following more limited license types: emergency shelter, op-
eration providing basic child care, operation serving children with
mental retardation, therapeutic camp, and halfway house. Para-
graph (4) is combined with paragraph (3).
Section 745.117 revises the exemption in paragraph (1) to more
closely mirror the intent of HRC §42.041(b)(3) and to correspond
to the previous rule for this exemption. In paragraph (6), the
exemption is changed to clarify that it applies to how long the
program operates, rather than the length of time in care. It clearly
establishes that a respite care program that operates more than
40 days per year is subject to regulation.
Sections 745.4001 to 745.4023, 745.4027, 745.4029, 745.4061,
745.4069 to 745.4073, and 745.4077 to 745.4103 are repealed,
and the rules, with some revisions, are proposed in Chapters
748, 749, 750, and Subchapter O of this chapter, so that they
are grouped more appropriately with other minimum standard
rules.
Section 745.4151 is revised as follows. Subsection (c)(2) clar-
ies the scope of the rule, which requires random drug testing
of employees and applicants for employment. With respect to
allegations of drug abuse, the rule applies more broadly and
requires drug testing of any person who works under the aus-
pices of a residential child-care operation. Subsection (c)(3)(C)
adds the denition of "employee." Subsection (c)(3)(E) revises
the denition of "good cause to believe that the employee may
be abusing drugs" to make the language consistent with HRC
§42.057(c) to require drug testing of a "person" who is alleged
to be abusing drugs. Subsection (c)(3)(F) adds the denition of
"A person who works under the auspices of the residential child
care operation." Subsection (c)(4)(D) makes the language con-
sistent with HRC §42.057(c) to require drug testing of a "person"
who directly cares for or has access to a child in care and who
is alleged to be abusing drugs. Subsection (c)(7) claries that
an applicant whose drug test is positive may, at the applicant’s
expense, challenge the results of the test. Subsection (c)(8)(B)
claries that drug test results, other than those of employees,
must be kept for one year from the date the drug test was ad-
ministered.
Section 745.8901 modies the denition of a child-care admin-
istrator to reect the proposed residential child-care operation
types.
New §745.8903 implements §1.112, S.B. 6, by adding the de-
nition of a child-placing agency administrator.
New §745.8905 adds the denition "licensed administrator" so
both licenses can be referenced using one term.
New §745.8907 (previously §745.8903) amends the language to
be consistent with the proposed residential child-care operation
types and to reect that, per §1.112 of S.B. 6, independent foster
group homes are no longer required to have a licensed admin-
istrator.
New §745.8909 is added to clarify under what circumstances a
person is required to have a Child-Placing Agency Administra-
tor’s License (CPAAL).
New §745.8911 (previously §745.8905) is revised to (1) reect
the proposed residential child-care operation types; and (2)
change the Director of Licensing to the Assistant Commissioner
for Child-Care Licensing.
New §745.8913 (previously §745.8909) claries that the rule
only applies to the Child-Care Administrator’s License.
New §745.8915 (previously §745.8911) is revised to correspond
with §1.114 of S.B. 6. New §745.8917 is added as a result of
this same section.
New §745.8919 (previously §745.8913) is revised as a result of
§1.114 of S.B. 6. Subsections (a) and (b) state the qualications
for a CCAL and a CPAAL. Subsection (d) allows the Assistant
Commissioner for Child-Care Licensing, or designee, to grant
an exception to this rule when there is a compelling justication
that a person is qualied.
New §745.8921 is added to clarify what "child-placing personnel"
means.
Section 745.8931 changes the application fee from $50 to $100
to more accurately reect the cost of processing applications.
Also, the address in the rule is deleted and the rule now refer-
ences the address on the application form.
Section 745.8933 changes the application fee to $100. Also,
language is added to more accurately reect the expectations
for a complete license application.
New §745.8935 is added to implement §1.112 of S.B. 6. It ad-
dresses the requirements for a person who wishes to obtain
both a Child-Care Administrator’s License and a Child-Placing
Agency Administrator’s License.
Section 745.8951 is revised to explain that we will notify the ap-
plicant whether he meets the initial qualications and is eligible
to take the licensing examination. Paragraph (3) addresses the
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chronic problem of incomplete applications left pending inde-
nitely.
Section 745.8955 is revised to clarify the language of the rule,
delete references to a CCAL, and make the rule applicable to
both licenses.
Section 745.8957 is revised in several ways. The passing score
in subsection (a) is modied based on the new exams now being
administered. A sentence is added to subsection (b) regarding
reapplication after three failed exams based on §1.115 of S.B.
6. Language is added to address the chronic problem of appli-
cations that are left pending indenitely.
Section 745.8959 changes the amount of the examination fee
from $25 to $50 to more accurately reect the administrative
costs for the exam. Licensing is now contracting with the Uni-
versity of Texas at Arlington (UTA) to administer the exam, so
the cost of the exam is now dependent upon our internal costs
and the cost of the contract with UTA. The rule also claries that
the examination fee applies to an exam for either license.
Section 745.8961 shortens the time frame by one day so that it is
exactly two weeks. Also, clarication is added that the decision
to issue a license cannot be nalized until any necessary risk
evaluation has been completed.
Section 745.8963 changes the wording to reect that a back-
ground check match does not necessarily require action against
the person’s license.
Sections 745.8965 and 745.8967 change references to the "Di-
rector of Licensing" to "Assistant Commissioner for Child-Care
Licensing." The name of the Department is also changed.
Section 745.8969 is revised to mirror §745.327 of this title (relat-
ing to When does Licensing have good cause for exceeding its
timeframes for processing my application?).
Sections 745.8991, 745.8999, and 745.9001 are revised as a
result of §1.112 of S.B. 6. "CCAL" is changed to "administrator’s
license" to reference both license types.
Sections 745.8993 and 745.8997 are revised to implement
§1.117 of S.B. 6 by doubling the required amount of training for
a license renewal. Also, the language has been changed to
apply to both licenses.
Section 745.8995 is revised to implement §1.112 of S.B. 6. The
language has been changed to apply to both licenses. Also,
the requirement to submit a renewal request 15 days before the
license expires has been deleted, as the request only needs to
be submitted prior to the license expiration.
Sections 745.9003 and 745.9005 are revised to clarify that an
increase in fees for a late renewal is not waived when a licensee
does not receive a renewal reminder from Licensing. This is
meant to address a chronic problem of licensees requesting that
penalty fees be waived because they did not submit an address
change to us, and therefore did not receive correspondence
sent, or their mail was not routed to them once it arrived at their
operation.
Section 745.9007 claries in subsection (a)(3) that there is a sep-
arate fee for background checks. Also, subsection (b) is added
to clarify the differences between changing license status at the
time of renewal versus in the middle of a renewal period.
New §745.9009 is added to implement §1.112 of S.B. 6. The
rule addresses renewal requirements for both licenses.
New §745.9011 (previously §745.9013) is revised as follows.
Subsection (a) is added to clarify that a person cannot continue
to act as a licensed administrator with an expired license.
Subsection (b) claries that a license that has been expired
for one year is lapsed and no longer eligible for renewal, per
HRC §43.009(f). Subsection (c) adds the requirement to re-
turn a lapsed license before a new license application can be
accepted.
New §745.9013 requires a license to be renewed when a reme-
dial action is pending against the licensee. This rule claries that
a renewal fee will be refunded if the administrator’s license is not
renewed.
New §745.9015 addresses licensees who are unable to renew
due to active military duty (deployment) outside of Texas. The
rule explains how a person in this circumstance can renew
his/her license upon return to Texas.
New §745.9017 (previously §745.9009) claries that renewal
fees will only be refunded upon written request from the li-
censee.
New §745.9019 (previously §745.9011) claries that (1) another
license is only issued if the original license was lost or destroyed;
and (2) any fraud or deceit related to such a request may result
in remedial action against the licensee.
New §745.9021 addresses chronic problems with licensees not
reporting contact information and not reporting criminal convic-
tions or other pertinent events that may impact their continued
eligibility to hold a license. This rule is intended to specify for
licensees what they are required to report and within what time
frame.
New §745.9023 is added as a companion to new rule §745.9021.
This rule species that failure to make a report required by
§745.9021 may result in remedial action.
Section 745.9031 claries that the basis for a remedial action
is not limited to violation of the law. Paragraph (6) in the chart
regarding "invalidation" is deleted and replaced with a paragraph
on application denial.
New §745.9035 (previously §745.9037) is revised to implement
§1.112 of S.B. 6. "CCAL" is changed to "administrator’s license"
in order to reference both licenses.
New 745.9037 (previously §745.9039) is revised to implement
§1.112 of S.B. 6. "CCAL" is changed to "administrator’s license"
in order to reference both licenses with one term. Subsections
(a) and (b) correspond to §1.119 of S.B. 6 and lists the cir-
cumstances when DFPS may take remedial action against a
licensee. Subsection (c) claries that a remedial action may af-
fect both licenses. Subsection (d) species the expectation that
a license that is no longer valid must be returned to Licensing.
Section 745.9039 (previously §745.9041) is revised to imple-
ment §1.112 of S.B. 6. "CCAL" is changed to "administrator’s li-
cense" in order to reference both the Child-Care Administrator’s
License and the Child-Placing Agency Administrator’s License
with one term. The word "invalidate" is deleted to be consistent
with the change to §745.9031.
New §§745.9061, 745.9063, 745.9065, 745.9067, 745.9069,
745.9071 745.9073, 745.9075, 745.9077, 745.9079, 745.9081,
745.9083, 745.9085, 745.9087, 745.9089, 745.9091, 745.9093,
745.9095, 745.9097, 745.9099, and 745.9100 in Subchapter O
list the qualications, guidelines, and requirements for conduct-
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ing, evaluating and approving independent pre-adoptive home
screenings and independent post-placement adoptive reports.
Cindy Brown, Chief Financial Ofcer of DFPS, has determined
that for the rst ve-year period the proposed sections will be
in effect there will not be costs to state or local government as
a result of enforcing or administering the sections. Additional
revenues to state government due to an increase in the appli-
cation and examination fees for Licensed Administrators are an
estimated $12,650 in each of the rst ve years the proposed
sections will be in effect.
Ms. Brown also has determined that for each year of the rst ve
years the sections are in effect the public benet anticipated as
a result of enforcing the sections will be that the health, safety,
and welfare of children in residential child care will be enhanced
and the quality of residential child care will improve. There will
be a minimal cost to each potentially affected person or business
due to the increase in the Licensed Administrator application and
examination fees.
Questions about the content of the proposal may be directed to
Amy Chandler at (512) 438-3134 in DFPS’s Licensing Division.
Electronic comments may be submitted to Marianne.Mcdon-
ald@dfps.state.tx.us. Written comments on the proposal may
be submitted to Texas Register Liaison, Legal Services-344,
Department of Family and Protective Services E-611, P.O. Box
149030, Austin, Texas 78714-9030, within 30 days of publica-
tion in the Texas Register.
HHSC has determined that the proposed sections do not restrict
or limit an owner’s right to his or her property that would other-
wise exist in the absence of government action and, therefore,
do not constitute a taking under §2007.043, Government Code.
SUBCHAPTER A. PRECEDENCE AND
DEFINITIONS
DIVISION 3. DEFINITIONS FOR LICENSING
40 TAC §745.21
The amendment is proposed under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendment implements HRC, Chapter 43, as amended and
added by S.B. 6, and HRC, §42.042.
§745.21. What do the following words and terms mean when used in
this chapter?
The following words and terms, when used in this chapter, have the
following meanings unless the context clearly indicates otherwise:
(1) - (5) (No change.)
[(6) Child-care administrator--As dened in §745.8901 of
this title (relating to What is a child-care administrator?).]
(6) [(7)] Child-care facility--An establishment subject to
regulation by Licensing which provides assessment, care, training, ed-
ucation, custody, treatment, or supervision for a child who is not re-
lated by blood, marriage, or adoption to the owner or operator of the
facility, for all or part of the 24-hour day, whether or not the estab-
lishment operates for prot or charges for its services. A child-care fa-
cility includes the people, administration, governing body, activities on
or off the premises, operations, buildings, grounds, equipment, furnish-
ings, and materials. A child-care facility does not include child-placing
agencies, listed family homes, or maternity homes.
(7) [(8)] Child day care--As dened in §745.33 of this title
(relating to What is child day care?).
(8) [(9)] Child-placing agency (CPA)--A person, including
an organization, other than the parents of a child who plans for the
placement of or places a child in a child-care operation or adoptive
home.
(9) [(10)] Children related to the caregiver--Children who
are the children, grandchildren, siblings, great-grandchildren, rst
cousins, nieces, or nephews of the caregiver, whether by afnity or
consanguinity or as the result of a relationship created by court decree.
(10) [(11)] Consanguinity--Two individuals are related to
each other by consanguinity if one is a descendant of the other; or they
share a common ancestor. An adopted child is considered to be related
by consanguinity for this purpose. Consanguinity is dened in the Gov-
ernment Code, §573.022 (relating to Determination of Consanguinity).
(11) [(12)] Contiguous operations--Two or more opera-
tions that touch at a point on a common border or located in the same
building.
(12) Controlling person--As dened in §745.901 of this
title (relating to Who is a controlling person in a residential operation?).
(13) - (14) (No change.)
(15) Division--The Licensing Division within the Texas
Department of Family and Protective [and Regulatory] Services
(DFPS).
(16) - (23) (No change.)
(24) Licensed administrator--As dened in §745.8905 of
this title (relating to What is a licensed administrator?).
(25) [(24)] Minimum standards--The rules contained in
Chapters [720 of this title (relating to 24-Hour Care Licensing),] 727 of
this title (relating to Licensing of Maternity Facilities), 746 of this title
(relating to Minimum Standards for Child-Care Centers), [and] 747 of
this title (relating to Minimum Standards for Child-Care Homes), 748
of this title (relating to General Residential Operations and Residential
Treatment Centers), 749 of this title (relating to Child-Placing Agen-
cies), 750 of this title (relating to Independent Foster Homes) and Sub-
chapter [Subchapters H and] I of this chapter (relating to [Residential
Child-Care Minimum Standards, and] Maternity Home [Homes] Mini-
mum Standards), which are minimum requirements for permit holders
that [and which] are enforced by DFPS [PRS] to protect the health,
safety and well-being of children.
(26) [(25)] Neglect--As dened in the Texas Family Code,
§261.401(3) (relating to Agency Investigation) and §745.8559 of this
title (relating to What is neglect?).
(27) [(26)] Operation--A person or entity offering a pro-
gram that may be subject to Licensing regulation. An operation in-
cludes the building and grounds where the program is offered, any
person involved in providing the program, and any equipment used
in providing the program. An operation includes a child-care facility,
child-placing agency, listed family home, or maternity home.
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(28) [(27)] Parent--A person that has legal responsibility
for or legal custody of a child, including the managing conservator or
legal guardian.
(29) [(28)] Permit--A license, certication, registration,
listing, or any other written authorization granted by Licensing to op-
erate a child-care facility, child-placing agency, listed family home, or
maternity home. This also includes a child-care administrator’s license.
(30) [(29)] Permit holder--The person or entity granted the
permit.
(31) [(30)] Pre-kindergarten age--As dened in
§745.101(2) of this title (relating to What words must I know to
understand this subchapter?).
(32) [(31)] Program--Activities and services provided by
an operation.
(33) [(32)] Regulation--The enforcement of statutes and
the development and enforcement of rules, including minimum stan-
dards. Regulation includes the licensing, certifying, registering, and
listing of an operation or child-care administrator.
(34) [(33)] Report--An expression of dissatisfaction or
concern about an operation, made known to DFPS [PRS] staff, that
alleges a possible violation of minimum standards or the law and
involves risk to a child/children in care.
(35) [(34)] Residential child care--As dened in §745.35
of this title (relating to What is residential child care?).
(36) [(35)] State Ofce of Administrative Hearings
(SOAH)--See §745.8831 and §745.8833 of this title (relating to What
is a due process hearing? and What is the purpose of a due process
hearing?).
(37) [(36)] Sustained perpetrator--See §745.731 of this ti-
tle (relating to What are designated perpetrators and sustained perpe-
trators of child abuse or neglect?).
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: June 18, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER B. CHILD CARE AND OTHER
OPERATIONS THAT WE REGULATE
40 TAC §745.35, §745.37
The amendments are proposed under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendments implement HRC, Chapter 42, as amended and
added by S.B. 6.
§745.35. What is residential child care?
Residential child care means the care, custody, supervision, assess-
ment, training, education, or treatment of a [an unrelated] child who
is not related by blood, marriage, or adoption to the owner or operator
of the operation, for all of the 24-hour day, regardless of whether the
operation is operated for prot or charges for the services it offers. [or
children up to the age of 18 years for 24 hours a day that occurs in a
place other than the child’s own home. Residential child care also in-
cludes maternity homes and child-placing agencies.]
§745.37. What specic types of operations does Licensing regulate?
The charts in paragraphs (1), (2), and (3) of this section list the types of
operations for child day care and residential child care that we regulate.
Maternity homes, [and] child-placing agencies, and foster homes veri-
ed by a child-placing agency are included in the residential child-care
chart. [The chart in paragraph (4) of this section lists the operations
veried by a child-placing agency.]
(1) - (2) (No change.)
(3) Types of Residential Child-Care Operations.
Figure: 40 TAC §745.37(3)
[(4) Type of CPA Homes.]
[Figure: 40 TAC §745.37(4)]
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: June 18, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER C. OPERATIONS THAT ARE
EXEMPT FROM REGULATION
DIVISION 2. EXEMPTIONS FROM
REGULATION
40 TAC §745.117
The amendment is proposed under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendment implements HRC, §42.042.
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§745.117. Which programs of limited duration are exempt from Li-
censing regulation?
The following programs of limited-duration are exempt from our reg-
ulation:
Figure: 40 TAC §745.117
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: June 18, 2006




40 TAC §745.4001, §745.4003
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the ofces of the
Department of Family and Protective Services or in the Texas Register
ofce, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The repeals are proposed under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeals implement HRC, §42.042.
§745.4001. What immunizations are children in my care required to
have?
§745.4003. Where can I nd this information?
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: June 18, 2006
For further information, please call: (512) 438-3437
DIVISION 2. CHILD-PLACING AGENCY
STANDARDS FOR CONDUCTING A FOSTER
HOME SCREENING, PRE-ADOPTIVE HOME
SCREENING, AND POST-PLACEMENT
ADOPTIVE REPORT
40 TAC §§745.4021, 745.4023, 745.4027, 745.4029
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the ofces of the
Department of Family and Protective Services or in the Texas Register
ofce, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The repeals are proposed under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeals implement HRC, §42.042 and Family Code,
§107.0511 and 107.052.
§745.4021. What is a foster home screening?
§745.4023. What is a pre-adoptive home screening?
§745.4027. What qualications must I meet to review and approve
a foster home screening, a pre-adoptive home screening, or a post-
placement adoptive report?
§745.4029. May someone who does not meet minimum qualications
help level 1 child-placing staff conduct a foster home screening, a pre-
adoptive home screening, or a post-placement adoptive report?
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: June 18, 2006
For further information, please call: (512) 438-3437
DIVISION 3. ADDITIONAL CHILD-PLACING
AGENCY STANDARDS FOR CONDUCTING A
PRE-ADOPTIVE HOME SCREENING
40 TAC §§745.4061, 745.4069, 745.4071, 745.4073,
745.4077, 745.4079
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the ofces of the
Department of Family and Protective Services or in the Texas Register
ofce, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The repeals are proposed under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
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adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeals implement HRC, §42.042 and Family Code,
§107.0511 and 107.052.
§745.4061. What information must the pre-adoptive home screening
include?
§745.4069. What if a child is not placed with the prospective adoptive
parents within six months of the completion of the pre-adoptive home
screening?
§745.4071. What information must the pre-adoptive home screening
update include?
§745.4073. Must I complete a pre-adoptive home screening update if
the prospective adoptive parents plan to adopt another child?
§745.4077. Must an agency that previously veried a foster home
or approved an adoptive home release background information to an
agency currently conducting a pre-adoptive home screening?
§745.4079. What must I do with the background information that I
receive from the agency that previously veried the foster home or ap-
proved the adoptive home?
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: June 18, 2006
For further information, please call: (512) 438-3437
DIVISION 4. ADDITIONAL CHILD-PLACING
AGENCY STANDARDS FOR FOSTER HOMES
AND FOR CONDUCTING FOSTER HOME
SCREENINGS
40 TAC §§745.4091, 745.4093, 745.4095, 745.4097,
745.4099, 745.4101, 745.4103
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the ofces of the
Department of Family and Protective Services or in the Texas Register
ofce, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The repeals are proposed under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeals implement HRC, §42.042.
§745.4091. Must an agency that previously veried a foster home
or approved an adoptive home release background information to an
agency currently conducting a foster home screening?
§745.4093. What must I do to verify a home that has never been pre-
viously licensed or veried as a foster home?
§745.4095. What must I do to verify a foster home that another child-
placing agency has previously veried?
§745.4097. Must I conduct a foster home screening on an agency
foster home that does not have foster parents but is otherwise fully
staffed?
§745.4099. What can I do if no local re authority will inspect the
agency foster home?
§745.4101. What can I do if no local health authority will inspect the
agency foster home?
§745.4103. How long are health and re inspection reports current?
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: June 18, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER H. RESIDENTIAL CHILD
CARE: DRUG TESTING AND LAW
ENFORCEMENT ADMISSIONS
DIVISION 6. DRUG TESTING
40 TAC §745.4151
The amendment is proposed under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendment implements HRC, §42.042 and §42.057.
§745.4151. What drug testing policy must my residential child-care
operation have?
(a) - (b) (No change.)
(c) The mandatory criteria for the Model Drug Testing Policy
For Residential Child-Care Operations include:
(1) (No change.)
(2) Scope. This policy applies to all employees of resi-
dential child-care operations, including child-placing agencies, that di-
rectly care for or has access to a child in care, and applicants for such
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employment. With respect to allegations of drug abuse (See paragraph
(4)(D) of this subsection), this policy applies to any person who works
under the auspices of a residential child-care operation and directly
cares for or has access to a child in care. [have direct contact with
children in care. It also applies to all contract employees that have di-
rect contact with children in care and volunteers that frequently and
regularly have direct contact with children. This policy does not apply
to foster parents that are veried by child-placing agencies.]
(3) Denitions. The following denitions apply to this
section.
(A) - (B) (No change.)
(C) Employee--A person is an employee of your oper-
ation if you pay the person a wage or salary and direct or have the right
to direct his work. For the purposes of this denition:
(i) Directing a person’s work includes having con-
trol over when, where, and how the person conducts his work and pro-
viding the person with training that is necessary for the person to con-
duct his work;
(ii) Controlling when a person works includes set-
ting the person’s work hours;
(iii) Controlling how a person works includes as-
signing the person the task(s) that he must accomplish and exercising
responsibility for the means and details by which the person accom-
plishes the task(s); and
(iv) A person is not an "employee" of a child-plac-
ing agency merely because the agency veries him as a foster parent.
(D) [(C)] Random drug testing--A testing cycle that
varies the frequency and intervals that specimens are collected for test-
ing and selects employees in a random manner that does not eliminate
already tested employees from future testing. The testing should en-
sure all employees are subject to random testing on a continuing basis.
(E) [(D)] Good cause to believe the person [employee]
may be abusing drugs--A reasonable belief based on facts sufcient
to lead a prudent person to conclude that the person who works under
the auspices of the residential child-care operation [employee] may be
abusing drugs. Sufcient facts may include direct observations of the
person [employee] using or possessing drugs, or exhibiting physical
symptoms, including but not limited to slurred speech or difculty in
maintaining balance; erratic or marked changes in behavior, includ-
ing a decrease in the quality or quantity of the person’s [employee’s]
productivity, judgment, reasoning, and concentration and psychomotor
control, accidents, and deviations from safe working practices; or any
other reliable information.
(F) Person who works under the auspices of the res-
idential child-care operation--A person who meets the denition in
§745.8553 of this title (relating to Who works "under the auspices of
an operation"?).
(4) Mandatory drug testing.
(A) - (C) (No change.)
(D) Any person alleged to be abusing drugs may be
tested within 24 hours, if the person:
(i) Works under the auspices of the residential child-
care operation;
(ii) Directly cares for or has access to a child in care;
and
(iii) [employee who is alleged to be abusing drugs
must be tested within 24 hours, if there] There is "good cause to believe
the person [employee] may be abusing drugs."
(5) - (6) (No change.)
(7) Appeal. An applicant or employee whose drug test is
positive may, at the applicant or employee’s expense:
(A) - (C) (No change.)
(8) Documentation.
(A) (No change.)
(B) All drug test results of employees will be kept for
one year after an employee’s last work day with the residential child-
care operation, or until any investigation involving the person is re-
solved, whichever is later. All other drug test results required by this
rule will be kept for one year from the date the drug test was adminis-
tered. The results must be available for review by Licensing Division
within 24 hours of the request.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: June 18, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER N. CHILD-CARE
ADMINISTRATOR’S LICENSING
DIVISION 1. OVERVIEW OF CHILD-CARE
ADMINISTRATOR’S LICENSING
40 TAC §§745.8903, 745.8905, 745.8907, 745.8909,
745.8911, 745.8913
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the ofces of the
Department of Family and Protective Services or in the Texas Register
ofce, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The repeals are proposed under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeals implement HRC Chapter 43, as amended and
added by S.B. 6.
§745.8903. Must I have a child-care administrator’s license
(CCAL)?
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§745.8905. In what circumstances do I not need a CCAL to be a
child-care administrator for an emergency shelter in a county with a
population of less than 40,000?
§745.8907. Can Licensing put any conditions or limits on the ex-
emption allowing an emergency shelter to operate without a licensed
child-care administrator?
§745.8909. Can I use my valid license from another state to serve as
a child-care administrator?
§745.8911. Do I qualify for a CCAL?
§745.8913. What qualies as one year of experience in management
or supervision of residential child-care personnel and programs?
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: June 18, 2006
For further information, please call: (512) 438-3437
DIVISION 3. LICENSING’S REVIEW OF
YOUR APPLICATION
40 TAC §745.8953
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the ofces of the
Department of Family and Protective Services or in the Texas Register
ofce, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The repeal is proposed under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeal implements HRC, Chapter 43, as amended and
added by S.B. 6.
§745.8953. What if I do not qualify to take the CCAL examination?
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: June 18, 2006
For further information, please call: (512) 438-3437
DIVISION 4. RENEWING YOUR CCAL
40 TAC §745.9009, 745.9011, 745.9013
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the ofces of the
Department of Family and Protective Services or in the Texas Register
ofce, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The repeals are proposed under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeals implement HRC, Chapter 43, as amended and
added by S.B. 6.
§745.9009. Will Licensing return my renewal fee if I am not eligible
for renewal?
§745.9011. How do I get an additional copy of my current CCAL?
§745.9013. What happens if I do not renew my CCAL?
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: June 18, 2006
For further information, please call: (512) 438-3437
DIVISION 5. REMEDIAL ACTIONS
40 TAC §§745.9035, 745.9037, 745.9039, 745.9041
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the ofces of the
Department of Family and Protective Services or in the Texas Register
ofce, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The repeals are proposed under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeals implement HRC, Chapter 43, as amended and
added by S.B. 6.
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§745.9035. Why would Licensing suspend my CCAL rather than re-
voke it?
§745.9037. Can any authority besides Licensing suspend my CCAL?
§745.9039. If I never violate any laws governing my CCAL, under
what other circumstances will Licensing still revoke it?
§745.9041. What can I do if I disagree with an action that Licensing
takes against my CCAL?
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Department of Family and Protective Services
Earliest possible date of adoption: June 18, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER N. ADMINISTRATOR
LICENSING
DIVISION 1. OVERVIEW OF CHILD-CARE
ADMINISTRATOR’S LICENSING
40 TAC §§745.8901, 745.8903, 745.8905, 745.8907,
745.8909, 745.8911, 745.8913, 745.8915, 745.8917, 745.8919,
745.8921
The amendment and new sections are proposed under Human
Resources Code (HRC) §40.0505 and Government Code
§531.0055, which provide that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
Services; and HRC §40.021, which provides that the Family and
Protective Services Council shall study and make recommen-
dations to the Executive Commissioner and the Commissioner
regarding rules governing the delivery of services to persons
who are served or regulated by the department.
The amendment and new sections implement HRC, Chapter 43,
as amended and added by S.B. 6.
§745.8901. What is a child-care administrator?
A child-care administrator is a person who:
(1) Supervises and exercises direct control over a general
residential child- care operation or a residential treatment center [that
has a permit to serve seven or more children]; and
(2) Is responsible for the operation’s program(s) [program]
and personnel, regardless of whether the person [he] has an ownership
interest in the operation or shares [his] duties with anyone.
§745.8903. What is a child-placing agency administrator?
A child-placing agency administrator is a person who:
(1) Supervises and exercises direct control over a child-
placing agency, as dened in §745.37(3)(F) of this title (relating to
What specic types of operations does Licensing regulate?); and
(2) Is responsible for the agency’s program(s) and person-
nel, regardless of whether the person has an ownership interest in the
agency or shares duties with anyone.
§745.8905. What is a licensed administrator?
A licensed administrator is either a licensed child-care administrator or
a licensed child- placing agency administrator.
§745.8907. When must I have a Child-Care Administrator’s License
(CCAL)?
You must have a CCAL to serve as an administrator for a residential
treatment center or a general residential operation, except for certain
general residential operations that only provide emergency care ser-
vices (See §745.8911 of this title (relating to For general residential
operations that only provide emergency care services, in what circum-
stances do I not need a CCAL to be a child-care administrator?)).
§745.8909. When must I have a Child-Placing Agency Administra-
tor’s License (CPAAL)?
You must have a CPAAL to serve as a child-placing agency adminis-
trator. You do not need this license to serve as the administrator for an
independent foster family or group home.
§745.8911. For general residential operations that only provide
emergency care services, in what circumstances do I not need a CCAL
to be a child-care administrator?
You do not need a CCAL if we exempt the general residential operation
that only provides emergency care services from needing a licensed
child-care administrator. To qualify for exemption, the governing body
or designee of the emergency shelter must send to the Assistant Com-
missioner for Child-Care Licensing a letter that includes the following:
(1) The name of the county where the operation is located;
(2) The date that the operation’s governing body adopted
a resolution certifying that the operation made a reasonable attempt to
hire a licensed child-care administrator but was unable to do so;
(3) A statement that the governing body adopted the reso-
lution by a majority vote;
(4) The name of the unlicensed administrator hired; and
(5) A statement of the administrator’s qualications, in-
cluding any areas where the person’s qualications do not meet the
requirements for a CCAL.
§745.8913. Can I use my valid license from another state to serve as
a licensed child-care administrator?
(a) We may waive any prerequisite for you to get a child-care
administrator’s license from us if the other state’s license requirements
are substantially equivalent to those in Texas, or if there is a reciprocity
agreement between Texas and the other state.
(b) We may issue a provisional license to you once you apply
for a license from us. See Human Resources Code, §43.0081, for the
provisional license qualications.
§745.8915. Do I qualify for a CCAL?
You qualify for a CCAL if you:
(1) Pass an examination, which is offered by DFPS, that
demonstrates competence in the eld of child-care administration;
(2) Undergo a criminal history and central registry back-
ground check and do not have a criminal history or central registry his-
tory that would prohibit you from working in a residential child-care
operation, as specied in Subchapter F of this chapter (relating to Back-
ground Checks);
(3) Have one year of full-time experience in management
or supervision of personnel and programs as specied in §745.8919
of this title (relating to What qualies as one year of experience in
management or supervision of personnel and programs?); and
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(4) Have one of the following qualications:
(A) A master’s or doctor of philosophy degree in social
work or other area of study; or
(B) A bachelor’s degree and two years’ full-time expe-
rience in residential child care or a closely related eld.
§745.8917. Do I qualify for a CPAAL?
You qualify for a CPAAL if you:
(1) Pass an examination, which is offered by DFPS, that
demonstrates competence in the eld of child-placing administration;
(2) Undergo a criminal history and central registry back-
ground check and do not have a criminal history or central registry his-
tory that would prohibit you from working in a residential child-care
operation, as specied in Subchapter F of this chapter (relating to Back-
ground Checks);
(3) Have one year of full-time experience in management
or supervision of personnel and programs as specied in §745.8919
of this title (relating to What qualies as one year of experience in
management or supervision of personnel and programs?); and
(4) Have one of the following qualications:
(A) A master’s or doctor of philosophy degree in social
work or other area of study; or
(B) A bachelor’s degree and two years’ full-time expe-
rience in residential child care or a closely related eld.
§745.8919. What qualies as one year of experience in management
or supervision of personnel and programs?
(a) To qualify for a CCAL, you must substantiate through an
employer reference that:
(1) You have completed the one year of full-time experi-
ence in management or supervision of residential child-care personnel
and programs within the past 10 years;
(2) Your experience was at a general residential operation,
residential treatment center, or in a comparable residential operation in
which you worked primarily with children;
(3) If you were not solely responsible for implementing the
operation’s child-care program, that you shared in that responsibility;
and
(4) You supervised at least one member of the child-care
personnel and your supervision responsibilities included assigning du-
ties, hiring, disciplining, rewarding, approving leave requests, and con-
ducting formal employee evaluations.
(b) To qualify for a CPAAL, you must substantiate through an
employer reference that:
(1) You have completed the one year of full-time expe-
rience in management or supervision of child-placing personnel and
programs within the past 10 years;
(2) Your experience was at a child-placing agency;
(3) If you were not solely responsible for implementing the
agency’s child-placing program, that you shared in that responsibility;
and
(4) You supervised at least one member of the child-plac-
ing agency personnel and your supervision responsibilities included
assigning duties, hiring, disciplining, rewarding, approving leave re-
quests, and conducting formal employee evaluations.
(c) Experience as a foster parent, adoptive parent, or any other
type of caregiver or staff person in an agency home does not meet the
requirements of subsections (a) or (b) of this section.
(d) The Assistant Commissioner for Child-Care Licensing, or
his designee, may grant exceptions to this rule on a case-by-case basis,
if an applicant is able to provide compelling justication that his expe-
rience qualies him to act as a licensed administrator.
§745.8921. Who are "child-placing personnel"?
(a) "Child-placing personnel" are persons, who, under the aus-
pices of a child-placing agency, plan for the placement of or place a
child in a residential child-care operation, agency foster home, or adop-
tive home.
(b) For the purposes of this section, planning for placement or
placing a child includes any of the following activities:
(1) Developing a child’s admission assessment or service
plan for a child in the care of a child-placing agency;
(2) Performing case management activities for a child in
the care of a child-placing agency;
(3) Conducting a home study;
(4) Conducting foster home verication activities; and/or
(5) Developing corrective or adverse actions for agency
foster homes.
(c) Planning for placement or placing a child does not include
serving as a foster parent or a caregiver for the child.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: June 18, 2006
For further information, please call: (512) 438-3437
DIVISION 2. SUBMITTING YOUR
APPLICATION MATERIALS
40 TAC §§745.8931, 745.8933, 745.8935
The amendments and new section are proposed under Human
Resources Code (HRC) §40.0505 and Government Code
§531.0055, which provide that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
Services; and HRC §40.021, which provides that the Family and
Protective Services Council shall study and make recommen-
dations to the Executive Commissioner and the Commissioner
regarding rules governing the delivery of services to persons
who are served or regulated by the department.
The amendments and new section implement HRC, Chapter 43,
as amended and added by S.B. 6.
§745.8931. How do I apply to become a licensed administrator [for
a CCAL?
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To apply to become a licensed administrator, [for a CCAL,] you must
submit all required application materials and a $100 application fee to
the address on the application form [, a $50 license fee, and a $25 ex-
amination fee. You may submit these nonrefundable fees to us in a
single $75 payment. Submit all required information to: Child-Care
Administrator’s Licensing, Texas Department of Protective and Reg-
ulatory Services, Mail Code E-550, P.O. Box 149030, Austin, Texas
78714-9030]. The application fee is nonrefundable.
§745.8933. What does a complete application to become a licensed
administrator [for a CCAL] include?
(a) A complete application to become a licensed administrator
[for CCAL] includes:
(1) A completed application form;
[(2) A medical information form completed by your physi-
cian;]
(2) [(3)] A transcript or letter of verication from the
appropriate educational institution(s) to substantiate your educational
qualications;
(3) [(4)] Two professional [Three personal] references that
verify [experience] your professional skills, [and] character, and if ap-
plicable, two years of full-time work experience;
(4) [(5)] An employer reference that documents your one
year of supervisory experience (see §745.8919 of this title (relating to
What qualies as one year of experience in management or supervision
of personnel and programs?));
(5) [(6)] An application fee of $100 [A fee of $75];
(6) [(7)] A notarized afdavit documenting background in-
formation on a form provided by DFPS; and
(7) [(8)] A completed background check request form and
background check fee.
(b) Your application is incomplete if you fail to complete any
part of subsection (a) of this section, including inadequate documenta-
tion of your qualications.
§745.8935. How do I apply for both a Child-Care Administrator’s
License and a Child-Placing Agency Administrator’s License?
(a) To apply for both licenses simultaneously, you must sub-
mit:
(1) An application fee for each license; and
(2) All application materials required by §745.8933 of this
title (relating to What does a complete application to become a licensed
administrator include?), except that you must have two employee refer-
ences, one verifying your supervisory experience in a general residen-
tial operation or a residential treatment center, and the other verifying
your supervisory experience in a child-placing agency.
(b) To apply for one of the license types after you already have
the other type of license, you must submit an:
(1) Application fee;
(2) Updated complete application form; and
(3) Employee reference verifying your required supervi-
sory experience related to the license for which you are applying (see
§745.8919 of this title (relating to What qualies as one year of expe-
rience in management or supervision of personnel and programs?)).
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: June 18, 2006
For further information, please call: (512) 438-3437
DIVISION 3. LICENSING’S REVIEW OF
YOUR APPLICATION
40 TAC §§745.8951, 745.8955, 745.8957, 745.8959,
745.8961, 745.8963, 745.8965, 745.8967, 745.8969
The amendments are proposed under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendments implement HRC, Chapter 43, as amended and
added by S.B. 6.
§745.8951. What happens after Licensing receives my application
materials and fees?
We have 21 days to notify you in writing of one of the following:
(1) We have received a complete set of application materi-
als and fees and determined that you meet the initial qualications and
are eligible to take the licensing examination;
(2) We have received a complete set of application mate-
rials and fees and determined that you do not meet the initial qualica-
tions and are not eligible to take the licensing examination; or
(3) Your application is pending because it is incomplete
and/or the materials submitted do not show compliance with relevant
statutes and rules. The notication letter will explain what is needed to
complete the application and/or why your materials do not show com-
pliance. If your application remains pending, you will receive reminder
letters regarding the status of your application at three months and six
months after the rst notication letter is sent. If your application re-
mains pending for 12 months from the date we rst receive any part
of your application, then your application will expire. If your applica-
tion expires, then you may not apply again for one year from the date
your application expired. [We will determine your eligibility to take
the licensing examination within 21 days after we receive your com-
plete application materials and fees. If you are eligible, we will send
you written approval to take the examination.]
§745.8955. What if I disagree with Licensing’s determination [deci-
sion] that I do [am] not meet the initial qualications required [quali-
ed] to take the licensing examination [the CCAL exam]?
If you disagree with the determination [decision], you may request an
administrative review and/or a due process hearing as set forth in Sub-
chapter M of this chapter (relating to Administrative Reviews and Due
Process Hearings).
§745.8957. What if I fail the licensing [CCAL] examination or do not
take the examination?
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(a) You may take a licensing examination up to three times
within 24 months of the date that we receive your application. We
cannot issue you a license [CCAL] until you pass the examination with
a score of 70% [80%] or higher during that time period. [If you are
eligible to take the examination, you may do so up to three times before
you are disqualied from taking it again for one year.]
(b) If you fail the examination three times within 24 months
after we receive your application, you may submit a new application
one year after the date you fail your third examination. [This one-year
period begins on the date that you take the third failed examination.
After the one-year period, we will determine your eligibility after you
submit to us a new application, including the $75 application fee.]
(c) If you take the examination less than three times within 24
months after we receive your application and do not pass the examina-
tion, your application will be void. You will have to reapply in order
to pursue an administrator’s license.
§745.8959. Must I pay an [a $25] examination fee each time I take a
licensing [the CCAL] examination?
Yes. You must pay the nonrefundable examination fee of $50 each time
before taking a licensing [the CCAL] examination.
§745.8961. What happens after I take a licensing [the CCAL] exam-
ination?
(a) We will send you the [CCAL examination] results of your
examination within 14 [15] days after we receive them from the testing
organization.
(b) We will [decide whether to] issue or deny you a license
[CCAL] within 14 [15] days after we have your examination results
[, all required application materials,] and the results of your criminal
history [background] and central registry checks, [check] including the
results of any risk evaluation required based on your criminal history
or central registry history. [If your application is still incomplete 60
days after we receive your examination results, we will notify you in
writing of the deciency and the information necessary to complete the
application process.]
§745.8963. What if my criminal history background check or central
registry check results in a positive match?
If your background check results in a positive match, we will take ac-
tion [against your license or application] in accordance with Subchapter
F of this chapter (relating to Background Checks).
§745.8965. What if Licensing does not process my application within
the appropriate timeframes?
If you believe that we did not process your application within the appro-
priate timeframes, you may request that the Assistant Commissioner
for Child-Care Licensing [the Director of Licensing to] review the sit-
uation. You must submit your written request for the review within 30
days after our time limit expires [90 days from the day you submitted
your original application]. You must send your request to: Assistant
Commissioner for Child-Care Licensing [Director of Licensing], Mail
Code E-550, Texas Department of Family and Protective [and Regu-
latory] Services, P.O. Box 149030, Austin, Texas 78714-9030. Your
request must include a specic complaint and any supporting docu-
mentation.
§745.8967. What happens after the Assistant Commissioner for
Child-Care[Director of] Licensing receives my request for review?
After receiving your request, the Assistant Commissioner [Director]
will decide if [whether] we processed your application within the ap-
propriate timeframes. If the Assistant Commissioner [Director] de-
cides that we did not, he/she [she] will decide if we had good cause
to exceed the timeframes. We will reimburse your application fee
[all ling fees] to you if the Assistant Commissioner [Director] de-
termines that we exceeded the time limits without good cause. The
Assistant Commissioner [Director] will notify you of his/her [her] de-
cision within 30 days after receiving your request.
§745.8969. When does Licensing have good cause for not processing
my application within the established time period?
We have good cause for exceeding the timeframes if:
(1) While we are processing your application, we are pro-
cessing at least 15% more applications than we did [had] during the
same quarter of the previous calendar year;
(2) Another public or private entity that we rely on to
process all or part of the applications causes the delay; [or]
(3) You are the subject of a pending investigation; or
(4) [(3)] Any other conditions exist that give us good cause
for exceeding the time period.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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DIVISION 4. RENEWING YOUR
ADMINISTRATOR LICENSE
40 TAC §§745.8991, 745.8993, 745.8995, 745.8997,
745.8999, 745.9001, 745.9003, 745.9005, 745.9007, 745.9009,
745.9011, 745.9013, 745.9015, 745.9017, 745.9019, 745.9021,
745.9023
The amendments and new sections are proposed under Hu-
man Resources Code (HRC) §40.0505 and Government Code
§531.0055, which provide that the Health and Human Services
Executive Commissioner shall adopt rules for the operation and
provision of services by the health and human services agencies,
including the Department of Family and Protective Services; and
HRC §40.021, which provides that the Family and Protective
Services Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendments and new sections implement HRC, Chapter
43, as amended and added by S.B. 6.
§745.8991. Can my administrator’s license [CCAL] remain valid for
an indenite period of time?
No, an administrator’s license is valid for two years, so you must renew
your license [CCAL] every two years.
§745.8993. Am I [automatically] eligible to renew my administra-
tor’s license [CCAL]?
To be eligible to renew your administrator’s license, [No,] you must:
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(1) (No change.)
(2) Have completed 15 clock hours of continuing educa-
tion each year during the two-year period before renewal;
(3) - (4) (No change.)
§745.8995. When do I request renewal of my administrator’s license
[renew my CCAL]?
To continue operating as a licensed [child-care] administrator, you must
request your administrator’s license [CCAL] renewal [within 15 days]
before your license expires. We may not renew your administrator’s
license [CCAL] after it has been expired for more than one year.
§745.8997. How do I request renewal of my administrator’s license
[renew my CCAL]?
To request an administrator’s license [a CCAL] renewal, you must send
us:
(1) Evidence that you have completed [fullled the re-
quirement to obtain] 15 clock hours of continuing education each year
during the two-year period before renewal;
(2) A completed [child-care administrator’s license] re-
newal form;
(3) (No change.)
(4) A completed background check form and fee.
§745.8999. If I want to maintain my administrator’s license [CCAL]
even though I am not working as an [a child-care] administrator, must
I satisfy the continuing education requirements?
No, you may place your administrator’s license on [renew your CCAL
under an] inactive status if you are not working as an [a child-care] ad-
ministrator. You are not required to obtain [do not have to maintain]
continuing education while your license is on inactive status [require-
ments in order to renew your CCAL as inactive].
§745.9001. Must I undergo a background check in order to renew my
administrator’s license [CCAL] as inactive?
No, you are not required [do not need] to undergo a background check
in order to renew your administrator’s license [CCAL] as inactive.
§745.9003. How much is the renewal fee?
(a) The amount of the renewal fee varies depending on when
we receive it:
Figure: 40 TAC §745.9003(a)
[Figure: 40 TAC §745.9003]
(b) Failure to receive notice from us of your license’s expira-
tion or impending expiration does not waive the increase of the fee for
late renewals.
§745.9005. How much is the renewal fee if I am requesting inactive
status?
(a) The renewal fee for inactive status is half the amount of
the regular renewal fee:
Figure: 40 TAC §745.9005(a)
[Figure: 40 TAC §745.9005]
(b) Failure to receive notice from us of your license’s expira-
tion or impending expiration does not waive the increase of the fee for
late renewals.
§745.9007. How do I change my administrator’s license status from
[renew an] inactive to [CCAL as] active?
(a) To renew your inactive administrator’s license [CCAL] as
active, you must submit to us a:
(1) Completed [CCAL] renewal form;
(2) $50 renewal fee; and
(3) Completed background check [background-check]
form and fee.
(b) To change your status to active in the middle of a renewal
period, you must submit to us a:
(1) Written request to change your status;
(2) $25 fee; and
(3) Completed background check form and fee.
§745.9009. What are the renewal requirements if I have both a CCAL
and a CPAAL?
(a) You must pay the appropriate renewal fee for each license.
(b) You must complete the renewal form for each license.
(c) You must submit a completed background check form and
fee every two years, or present evidence every two years of your cleared
criminal history and central registry checks as required in Subchapter
F of this chapter (relating to Background Checks).
(d) You must submit evidence that you have completed 15
clock hours of continuing education each year during the two-year re-
newal period for each license. The same training hours may be counted
toward both licenses only if the training appropriately applies to both
license types. (For example, training on adoption law would count to-
ward renewal of a Child-Placing Agency Administrator’s License but
not a Child Care Administrator’s License, whereas training on fed-
eral equal employment opportunity hiring requirements and guidelines
would count toward renewal of both licenses.)
§745.9011. What happens if I do not renew my administrator’s li-
cense?
(a) If you fail to renew your administrator’s license before the
expiration date of the license, you must cease acting as or representing
yourself as a licensed administrator.
(b) If you do not renew your administrator’s license within one
year after its expiration date, the license is considered lapsed and is no
longer eligible for renewal.
(c) If you would like to be a licensed administrator after your
license has lapsed, you must reapply as if you had never been licensed.
You must return the expired license certicate to us before we can ac-
cept a new application from you.
§745.9013. How does a remedial action that is pending against my
administrator’s license affect renewal requirements for that license?
(a) A remedial action that is pending against your administra-
tor’s license has no effect on renewal requirements for that license. You
must still submit timely and complete renewal documentation and fees.
(b) If the pending remedial action results in the revocation or
refusal to renew your license, any renewal fees paid during the time
the remedial action was pending will be refunded upon our receipt of
a written request from you.
§745.9015. What happens if I am not able to renew my administra-
tor’s license due to active military duty?
(a) If you are on active duty with the armed forces of the
United States and are serving outside of Texas at the time that your
license expires, you are exempt from the renewal requirements.
(b) Within one year of your return to Texas or release from
active duty, whichever occurs rst, you may request reinstatement of
your license. We will renew your license upon receipt of your request
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for reinstatement, documentation of your active duty status at the time
your license expired, and the renewal fee.
(c) No continuing education will be required prior to reinstate-
ment, and no extra fees for an untimely renewal will be charged for
reinstatement.
§745.9017. Will Licensing return my renewal fee if I am not eligible
for renewal?
Yes, upon your written request, we will refund your renewal fee if we
determine that you are not eligible for renewal.
§745.9019. How do I get an additional copy of my current adminis-
trator’s license?
You must send us your request in writing along with a $5 fee for each
replacement copy of your administrator’s license. Your request must
include a statement detailing the loss or destruction of your original
license or be accompanied by your damaged license. Fraud or deceit
related to any such request may result in remedial action per §745.9037
of this title (relating to Under what circumstances may Licensing take
remedial action against my administrator’s license or administrator’s
license application?).
§745.9021. What information must I report to DFPS?
(a) You must make written reports of the following to us within
30 days:
(1) A change of your mailing address, place of employ-
ment, or business or home phone number;
(2) A change in your legal name;
(3) The ling of a criminal case against you;
(4) A criminal conviction against you, other than a Class C
misdemeanor trafc offense;
(5) The ling of a civil lawsuit against you that relates to
your role as a licensed administrator;
(6) The settlement of or judgment rendered in a civil law-
suit led against you which relates to your role as a licensed adminis-
trator; and
(7) Complaints against, investigations involving, or actions
against you related to abuse or neglect or another licensing or certica-
tion body regarding health, mental health, or child care services, when
known by you.
(b) We may use the information received under this section
when deciding to issue a license or take a remedial action.
§745.9023. What will happen if I do not make a report as required
by §745.9021 of this title (relating to What information must I report
to DFPS?)?
If you fail to make a report that is required by §745.9021 of this title,
we may take remedial action against your administrator’s license, up
to and including revocation of your license.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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DIVISION 5. REMEDIAL ACTIONS
40 TAC §§745.9031, 745.9035, 745.9037, 745.9039
The amendment and new sections are proposed under Human
Resources Code (HRC) §40.0505 and Government Code
§531.0055, which provide that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
Services; and HRC §40.021, which provides that the Family and
Protective Services Council shall study and make recommen-
dations to the Executive Commissioner and the Commissioner
regarding rules governing the delivery of services to persons
who are served or regulated by the department.
The amendment and new sections implement HRC, Chapter 43,
as amended and added by S.B. 6.
§745.9031. What remedial actions can Licensing take against my
administrator’s license [will happen if I violate a law governing my
CCAL]?
We may take the following actions against your administrator’s license
[if you violate a law governing your CCAL]:
Figure: 40 TAC §745.9031
§745.9035. Can any authority besides Licensing suspend my admin-
istrator’s license?
A court or Title IV-D agency may suspend your administrator’s license
if you fail to pay child support. As set forth in Texas Family Code,
§232.011, we must follow an order suspending your administrator’s
license.
§745.9037. Under what circumstances may Licensing take remedial
action against my administrator’s license or administrator’s license ap-
plication?
(a) We may take remedial action against your administrator’s
license or administrator’s license application if you:
(1) Violate Chapter 43 of the Human Resources Code or a
rule of DFPS;
(2) Circumvent or attempt to circumvent the requirements
of Chapter 43 of the Human Resources Code or a Licensing rule;
(3) Engage in fraud or deceit related to the requirements of
Chapter 43 of the Human Resources Code or a Licensing rule;
(4) Provide false or misleading information to us during the
application or renewal process for your own or someone else’s appli-
cation or license;
(5) Make a statement about a material fact during the li-
cense application or renewal process that you know or should know is
false;
(6) Have a criminal history or central registry record that
would prohibit you from working in a child-care facility as specied in
Subchapter F of this chapter (relating to Background Checks);
(7) Use or abuse drugs or alcohol in a manner that jeopar-
dizes your ability to function as an administrator; or
(8) Perform your duties as a licensed administrator in a
negligent manner.
(b) If we revoke your administrator’s license, you are not el-
igible to apply for another administrator’s license for ve years after
the date the license was revoked.
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(c) If you have both a Child Care Administrator’s License and
a Child-Placing Agency Administrator’s License, remedial action may
be taken against both licenses. If we take remedial action against both
of your licenses, you will be notied that the action applies to both
licenses. In such a case, any administrative review and/or due process
hearing for both licenses may be combined at our discretion.
(d) If we revoke or do not renew your license, you must return
your license certicate to us.
§745.9039. What can I do if I disagree with a remedial action that
Licensing takes against my administrator’s license?
If you disagree with a remedial action that we take against your admin-
istrator’s license, you may request an administrative review. You may
also request a due process hearing of our decision to deny, revoke, sus-
pend, or refuse to renew your administrator’s license. See Subchapter
M of this chapter (relating to Administrative Reviews and Due Process
Hearings).
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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40 TAC §§745.9061, 745.9063, 745.9065, 745.9067,
745.9069, 745.9071
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the ofces of the
Department of Family and Protective Services or in the Texas Register
ofce, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The repeals are proposed under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeals implement HRC, Chapter 43, as amended and
added by S.B. 6.
§745.9061. What qualications must I meet to review and approve
an independent pre-adoptive home screening or an independent post-
placement adoptive report?
§745.9063. Are there requirements in addition to meeting the quali-
cations listed in §745.4027 of this title (relating to What qualications
must I meet to review and approve a foster home screening, a pre-adop-
tive home screenings or a post-placement adoptive report?)?
§745.9065. May someone who does not meet minimum qualications
help me conduct a pre-adoptive home screening or a post-placement
adoptive report?
§745.9067. How do I obtain information about the birth parents?
§745.9069. How do I obtain a criminal history or central registry
background check for an independent pre-adoptive home screening or
independent post-placement adoptive report?
§745.9071. Whom must I contact with a complaint about how an
independent pre-adoptive home screening or independent post-place-
ment adoptive report was conducted?
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: June 18, 2006
For further information, please call: (512) 438-3437
40 TAC §§745.9061, 745.9063, 745.9065, 745.9067,
745.9069, 745.9071,745.9073, 745.9075, 745.9077, 745.9079,
745.9081, 745.9083, 745.9085, 745.9087, 745.9089, 745.9091,
745.9093, 745.9095, 745.9097, 745.9099, 745.9100
The new sections are proposed under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042 and Family Code,
§107.0511 and §107.052.
§745.9061. What is a pre-adoptive home screening?
A pre-adoptive home screening is conducted for a child who is being
adopted. The screening contains documentation of the following:
(1) Interviews with adoption applicants, their families, and
collateral contacts as necessary;
(2) Information obtained through review of documents, re-
ports, and inspections;
(3) Assessment of the information obtained to determine
whether applicants meet the requirements for approval as adoptive fam-
ilies;
(4) Evaluation of the information obtained in order to make
recommendations about the family’s capacity for adoption, including
the age, number, sex, and special needs of the children the family has
the capacity to parent; and
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(5) Assessment of basic care and safety issues, including
safety of the environment of the adoptive home.
§745.9063. What is a post-placement adoptive report?
A post-placement adoptive report is required after the placement of the
child. It is a written summary of all of the information and assessments
regarding the child and the family, including the pre-adoptive home
screening, and a written evaluation regarding the:
(1) Child;
(2) Prospective adoptive parent(s);
(3) Family of the prospective adoptive parent(s);
(4) Environment of the prospective adoptive parent(s) and
their family; and
(5) Adjustment of all individuals to the placement.
§745.9065. What qualications must I meet to evaluate and approve
a nalized independent pre-adoptive home screening or independent
post-placement adoptive report?
Each person evaluating and/or approving any portion of an independent
pre-adoptive home screening or post-placement adoptive report must
have qualications that meet one of the following options:
Figure: 40 TAC §745.9065
§745.9067. May someone who does not meet minimum qualications
help me conduct a pre-adoptive home screening or a post-placement
adoptive report?
(a) If you are conducting an independent pre-adoptive home
screening or an independent post-placement adoptive report, a person
with a bachelor’s degree from an accredited college or university may
help you.
(b) All persons involved in interviewing, studying, reviewing,
or approving a screening or report must have or be provided all relevant
information regarding the screening or report.
(c) A person meeting the qualications required in §745.9065
of this title (relating to What qualications must I meet to evaluate and
approve a nalized independent pre- adoptive home screening or inde-
pendent post-placement adoptive report?) must complete the evalua-
tion, approve the nalized home screening or adoptive report by sign-
ing it, and be accountable for it.
§745.9069. What information must be included in the pre-adoptive
home screening?
You must obtain, document, and assess the following information about
a prospective adoptive home:
Figure: 40 TAC §745.9069
§745.9071. How do I obtain a criminal history or central registry
background check for an independent pre-adoptive home screening or
independent post-placement adoptive report?
(a) You obtain a criminal history check from the Texas De-
partment of Public Safety and, if appropriate, the Federal Bureau of
Investigation (FBI).
(b) You obtain a central registry background check from us;
contact our local branch ofce.
§745.9073. Whom must I interview when conducting a pre-adoptive
home screening or a post-placement adoptive report?
Interviews for an adoptive home screening must include at least one:
(1) Individual interview with each prospective adoptive
parent;
(2) Individual interview with each child three years or older
living in the home either full or part time;
(3) Individual interview with any other person living full
or part time with the family;
(4) Joint interview with the adoptive applicants;
(5) Family group interview with family members living in
the home; and
(6) Interview, by telephone, in person or by letter, with any
minor child 12 years old or older or adult child of the adoptive ap-
plicants not living in the home. If you cannot reach an adult child to
interview, you must document your diligent efforts.
§745.9075. What must I document regarding interviews that I con-
duct for a pre-adoptive home screening or a post-placement adoptive
report?
You must document all interviews and attempts to complete interviews.
The documentation must be part of the adoptive home record and in-
clude:
(1) The dates and methods used to contact the required per-
sons;
(2) The dates of the interviews;
(3) Who was present at the interviews and their relationship
to the adoptive applicants; and
(4) A summary of the interviews.
§745.9077. What are the requirements for visiting the home during a
pre-adoptive home screening or a post-placement adoptive report?
(a) You must visit the home at least once.
(b) All members of the household must be present for the visit,
unless the foster care family that is providing foster care to the child
prior to the consummation of the adoption is the family that is adopting
the child.
(c) You must document in the record the date, persons present,
their relationship to the prospective adoptive family, and observations
made during the visit.
§745.9079. What are the additional requirements for a pre-adoptive
home screening if adoptive applicants previously adopted a child from
a child-placing agency or were previously foster parents for a child-
placing agency?
(a) You must request information related to the parents’ ex-
perience and performance as foster and/or adoptive parents from the
child-placing agency and any background information regarding the
foster home as described in §749.2447(22) of this title (relating to What
information must I obtain for the foster home screening?).
(b) If provided, you must evaluate the information as part of
your screening and placement decisions regarding the home. You must
use the information to evaluate the family’s ability to work with specic
kinds of behaviors and backgrounds.
§745.9081. Must the pre-adoptive home screening include informa-
tion about birth parents?
You must obtain the following information about the birth parents:
(1) Their expectations for adoptive placement, if they
chose placement; and
(2) The degree and type of involvement they desire with
the adoptive family.
§745.9083. How do I obtain information about the birth parents?
If you are conducting an independent pre-adoptive home screening, you
must make a diligent effort to obtain the information from the birth par-
ents unless their parental rights have been terminated. Document in the
pre-adoptive home screening all your efforts to obtain the information.
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If appropriate, include reasons why you could not obtain the informa-
tion.
§745.9085. What happens if a child is not placed with the adoptive
applicants within six months after the pre-adoptive home screening has
been completed?
For a child not placed with the adoptive applicants within six months
after the completion of the adoptive screening, it is recommended that
an updated screening be completed within the 30-day period before a
child is placed in the home. The court that is hearing the adoption suit
should make the nal decision on whether an update is required.
§745.9087. Must I complete a pre-adoptive home screening update if
the prospective adoptive parents plan to adopt another child?
Yes. If prospective adoptive parents plan to adopt another child, either
in addition to or instead of the child for whom the screening was done,
you must complete a written pre-adoptive home screening update.
§745.9089. What information must an update of the pre-adoptive
home screening include?
It must include:
(1) A review and any necessary updating of each category
of information in the pre- adoptive home screening (See §745.9069 of
this title (relating to What information must be included in the pre-
adoptive home screening?)); and
(2) Documentation of at least one visit to the adoptive
home, including who was present during the visit. This visit should be
within the 30-day period before a child is placed in the home.
§745.9091. When must I conduct a post-placement adoptive report?
You must conduct the interviews for a post-placement adoptive report
after the child has resided with the prospective adoptive parent or con-
servator for at least ve months, unless otherwise directed by the court.
However, you may start the post-placement adoptive report, such as the
gathering of written information, after the placement of the child.
§745.9093. What are the requirements for registration regarding a
post-placement adoptive report?
Unless the Department of Family and Protective Services (DFPS) is a
party to the case, you must complete and notarize a DFPS Post-Place-
ment Adoptive Report Registration form and le this form with the
appropriate court(s).
§745.9095. What issues must an interview for a post-placement
adoptive report address?
Each interview must focus on the adjustment of the family and the child
following the placement of the child. You must also address any items
required by §745.9061 of this title (relating to What is a pre-adoptive
home screening?) and §745.9069 of this title (relating to What infor-
mation must be included in the pre-adoptive home screening?) that
have not been adequately addressed.
§749.9097. What information must the post-placement adoptive re-
port include?
(a) It must include the following documented information:
(1) A summary of all assessments and available informa-
tion about the child who is the subject of a petition for adoption, in-
cluding:
(A) Health history, social history, educational history,
genetic and family history, and other information required by the Texas
Family Code, §162.005 and §162.007;
(B) History of physical, sexual, or emotional abuse ex-
perienced by the child;
(C) History of any previous placements, including the
date and reasons for placement;
(D) The child’s understanding of adoptive placement or
conservatorship; and
(E) The child’s legal status;
(2) A summary of all assessments, interviews, and avail-
able information about the prospective adoptive parents including:
(A) The pre-adoptive home screening (see §745.9061
of this title (relating to What is a pre-adoptive home screening?) and
§745.9069 of this title (relating to What information must be included
in the pre-adoptive home screening?));
(B) The birth parents’ expectations for adoptive place-
ment and further involvement (see §745.9081 of this title (relating to
Must the pre-adoptive home screening include information about birth
parents?));
(C) Individual strengths and weaknesses of the adoptive
parents;
(D) Observations made relative to the family’s interac-
tions with each other;
(E) Interviews of persons specied in §745.9073 of this
title (relating to Whom must I interview when conducting a pre-adop-
tive home screening or a post-placement adoptive report?); and
(F) A visit to the home (see §745.9077 of this title (re-
lating to What are the requirements for visiting the home during a
pre-adoptive home screening or a post- placement adoptive report?));
(3) An evaluation of the child’s present or prospective
physical, intellectual, social, and psychological functioning and needs,
and whether the environment will meet those needs;
(4) A summary of the adjustment of the family and child in
the home during the six- month placement period, if appropriate;
(5) Sources of information and verication, to the extent
possible, of all statements of fact pertinent to the report;
(6) The basis for your conclusions or recommendations;
and
(7) The names and the qualications of all persons in-
volved in the preparation and evaluation of the report.
(b) All persons involved in the preparation and evaluation of
the study must sign the report.
§745.9099. What ethical requirements must I follow when conducting
a pre-adoptive home screening, or a post-placement adoptive report?
(a) You must not have a conict of interest with any party in
a disputed suit. You must not allow any previous knowledge of any
party that was not exclusively obtained through a home screening or
adoptive report to bias you. You must disqualify yourself if a conict
or bias exists. You must present any issues or concerns relating to such
a conict or bias to the court before you accept an appointment. How-
ever, unless the court nds you biased, you may conduct subsequent
reports in a case you have previously screened.
(b) You must report to us any foster or adoptive placement that
appears to have been made by someone other than the child’s parents
or a child-placing agency.
(c) If you have investigated only one side of a disputed case,
you may state whether the party you investigated appears to be suitable
for custody. You must refrain from making a custody recommendation,
unless otherwise directed by the court.
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(d) You must include telephone numbers for entities where it is
appropriate for the subject of the report to le complaints about how the
post-adoptive placement report was conducted (see §745.9100 of this
title (relating to Whom must I contact with a complaint about how an
independent pre-adoptive home screening or independent post-place-
ment adoptive report was conducted?)).
§745.9100. Whom must I contact with a complaint about how an
independent pre-adoptive home screening or independent post-place-
ment adoptive report was conducted?
You, or if applicable your attorney, must contact the court that ordered
the pre-adoptive home screening or post-placement adoptive report.
You may also contact the board that licenses the person who conducted
the home screening or adoptive report, and/or us. Before conducting
the pre-adoptive home screening or post-placement adoptive report, the
person must give you telephone numbers for other entities where it
is appropriate to le complaints, which must also be included in the
pre-adoptive home screening and post-placement adoptive report.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Department of Family and Protective Services
Earliest possible date of adoption: June 18, 2006
For further information, please call: (512) 438-3437
PROPOSED RULES May 19, 2006 31 TexReg 4193
TITLE 10. COMMUNITY DEVELOPMENT
PART 5. OFFICE OF THE GOVERNOR,
ECONOMIC DEVELOPMENT AND
TOURISM DIVISION
CHAPTER 183. TEXAS DEPARTMENT OF
ECONOMIC DEVELOPMENT GOVERNING
BOARD INVESTMENT POLICY
10 TAC §§183.1 - 183.9
The Ofce of the Governor, Economic Development and Tourism
Division (Ofce), formerly the Texas Department of Economic
Development (Department), adopts the repeal of Chapter 183,
§§183.1 - 183.9, setting forth rules of the Texas Department
of Economic Development Governing Board Investment Policy.
The repeal is adopted without changes to the proposal as pub-
lished in the March 31, 2006, issue of the Texas Register (31
TexReg 2779).
The rules are being repealed because Senate Bill 275 of the
78th Legislature abolished the Department and transferred its
functions to the Ofce. New rules will be adopted. New rules are
needed because the administration of the Texas Small Business
Industrial Development Corporation (TSBIDC) and the Texas
Public Facilities Capital Access Program (TEXCAP) (collectively
the "Program") transferred from the Department to the Ofce
and bond proceeds can be invested under the Program.
No comments were received regarding the proposed repeal.
The repeal is adopted under the Texas Government Code,
§481.005(d), which authorizes the executive director of the
Ofce to adopt rules for programs administered by the Ofce,
and the Texas Government Code, Chapter 2001, Subchapter B,
which prescribes the process for rulemaking by state agencies.
Texas Government Code, Chapter 481, creating the Ofce,
Texas Government Code, Chapter 489, creating the Economic
Development Bank within the Ofce, and Vernon’s Texas Civil
Statutes, Article 5190.6 are affected by the repeal.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Of¿ce of the Governor, Economic Development and Tourism Division
Effective date: May 24, 2006
Proposal publication date: March 31, 2006
For further information, please call: (512) 936-0501
CHAPTER 183. OFFICE OF THE GOVERNOR,
ECONOMIC DEVELOPMENT AND TOURISM
DIVISION INVESTMENT POLICY
10 TAC §§183.1 - 183.10
The Ofce of the Governor, Economic Development and Tourism
Division (Ofce), formerly the Texas Department of Economic
Development (Department), adopts new Chapter 183, §§183.1
- 183.10, setting forth rules of the Ofce of the Governor, Eco-
nomic Development and Tourism Division Investment Policy.
The rules are adopted without changes to the proposed text as
published in the March 31, 2006, issue of the Texas Register
(31 TexReg 2780).
The new rules are being adopted because Senate Bill 275 of the
78th Legislature abolished the Department and transferred its
functions to the Ofce of the Governor. The rules are needed be-
cause the administration of the Texas Small Business Industrial
Development Corporation (TSBIDC) and the Texas Public Facil-
ities Capital Access Program (TEXCAP) (collectively the "Pro-
gram") transferred from the Department to the Ofce and bond
proceeds can be invested under the Program.
Section 183.1 sets forth the statutory authority for the rules.
Section 183.2 sets forth the policy and priorities for investments
under the Program.
Section 183.3 sets forth the scope of the rules.
Section 183.4 sets forth the prudent person standard for invest-
ments.
Section 183.5 sets forth limitations and objectives for invest-
ments and a strategy for ensuring that there will be adequate
funds for a self-supporting program.
Section 183.6 delegates the authority to invest Program funds to
the Economic Development Bank and to the investment ofcer.
Section 183.7 sets forth training requirements for board mem-
bers and the investment ofcer.
Section 183.8 provides for investment of funds through autho-
rized dealers.
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Section 183.9 provides that the investments authorized by
statute and by the trust indenture governing the bond issue are
eligible investments under the Program.
Section 183.10 provides that the Economic Development Bank
and the investment ofcer will establish investment procedures.
No comments were received regarding the proposed rules.
The rules are adopted under the Texas Government Code,
§481.005(d), which authorizes the executive director of the
Ofce to adopt rules for programs administered by the Ofce,
and the Texas Government Code, Chapter 2001, Subchapter B,
which prescribes the process for rulemaking by state agencies.
Texas Government Code, Chapter 481, creating the Ofce,
Texas Government Code, Chapter 489, creating the Economic
Development Bank within the Ofce, and Vernon’s Texas Civil
Statutes, Article 5190.6 are affected by the rules.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Of¿ce of the Governor, Economic Development and Tourism Division
Effective date: May 24, 2006
Proposal publication date: March 31, 2006
For further information, please call: (512) 936-0501
TITLE 19. EDUCATION
PART 2. TEXAS EDUCATION AGENCY
CHAPTER 101. ASSESSMENT
SUBCHAPTER B. DEVELOPMENT AND
ADMINISTRATION OF TESTS
19 TAC §101.25
The State Board of Education (SBOE) adopts an amendment
to §101.25, concerning student assessment. The amendment
is adopted without changes to the proposed text as published
in the March 10, 2006, issue of the Texas Register (31 TexReg
1583) and will not be republished. Section 101.25 addresses
scheduling the administration of tests. The adopted amendment
prohibits participation in University Interscholastic League (UIL)
activities during the primary administration of statewide assess-
ments.
Senate Bill 658 passed by the 79th Texas Legislature, 2005,
added Texas Education Code (TEC), §33.0812, which requires
the SBOE by rule to prohibit participation in a UIL area, re-
gional, or state competition during the school week in which
the primary administration of assessment instruments under
TEC, §39.023(a), (c), or (l) occurs. Currently, 19 TAC §101.25
establishes provisions relating to scheduling and administering
tests. The adopted amendment to 19 TAC §101.25 adds sub-
section (d) relating to prohibition of participation in UIL activities
to comply with this legislation.
Senate Bill 658 also requires the commissioner of education to
adopt rules to provide the UIL with a periodic calendar of dates
reserved for testing for their planning purposes. The commis-
sioner has adopted rules to provide this periodic calendar of
dates at least every three years on or before May 1 of the year
preceding the three-year cycle. The commissioner has also,
as required by this legislation, adopted rules to determine the
school week during the school year in which the primary admin-
istration of assessment instruments will occur; establish proce-
dures for changing, in exceptional circumstances, testing dates
reserved under the testing calendar; and establish criteria for
determining whether a UIL competition must be canceled if the
event conicts with a changed testing date.
In accordance with the Texas Education Code, §7.102(f), the
SBOE approved this rule action for nal adoption by a vote of
more than two-thirds of its members to specify an effective date
earlier than September 1, 2006, in order to implement the lat-
est policy in a timely manner. The effective date of the adopted
amendment is 20 days after ling as adopted.
The following comment was received regarding adoption of the
amendment.
Comment. The superintendent of the Sinton Independent
School District inquired whether the proposed amendment
would apply to FFA, FHA, and/or 4-H participation in livestock
shows.
Response. The SBOE took action to adopt the amendment as
published as proposed. Senate Bill 658 only prohibits participa-
tion in UIL area, regional, or state competitions during the week
of testing and therefore does not prohibit participation in FFA,
FHA, or 4-H events.
The amendment is adopted under the Texas Education Code,
§33.0812, which requires the SBOE by rule to prohibit partici-
pation in a UIL area, regional, or state competition during the
school week in which the primary administration of assessment
instruments occurs.
The amendment implements the Texas Education Code,
§33.0812.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on May 8, 2006.
TRD-200602540
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Effective date: May 28, 2006
Proposal publication date: March 10, 2006
For further information, please call: (512) 475-1497
CHAPTER 102. EDUCATIONAL PROGRAMS
SUBCHAPTER A. GRANTS
19 TAC §102.1
The State Board of Education (SBOE) adopts new §102.1, con-
cerning the State Engineering and Science Recruitment Fund
(SENSR) grant program. The new section is adopted without
changes to the proposed text as published in the March 10, 2006,
issue of the Texas Register (31 TexReg 1584) and will not be re-
published. The adopted new section establishes provisions for
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the SENSR grant program relating to administration, allocation,
application, use and audit of funds, and evaluation. Texas Edu-
cation Code (TEC), §51.603 and §51.605, authorizes the SBOE
to adopt rules establishing procedures by which an entity must
apply for funding and account for any funds received. The TEC
also requires the commissioner of education to administer and
allocate the fund in accordance with SBOE rules.
The State Engineering and Science Recruitment Fund was cre-
ated by the 70th Texas Legislature, 1987, through the TEC, Ti-
tle 3, Higher Education, Chapter 51, Provisions Generally Ap-
plicable to Higher Education, Subchapter M, Engineering and
Science Recruitment Fund. The SENSR grant has been admin-
istered by the Texas Education Agency (TEA), in collaboration
with the Texas Higher Education Coordinating Board, through a
request for application (RFA) for several years. Statute requires
the SBOE to adopt rules for administration of the grant.
The adopted action establishes in SBOE rule the procedures by
which an entity must apply for funding and account for any funds
received. The adopted new rule establishes provisions relating
to administration, allocation, application, use and audit of funds,
and evaluation. The adopted new rule reects the process that
has been used to administer the SENSR grant program.
In accordance with the Texas Education Code, §7.102(f), the
SBOE approved this rule action for nal adoption by a vote of
more than two-thirds of its members to specify an effective date
earlier than September 1, 2006, in order for the new rule to be
in effect during the 2005-2006 school year. The effective date of
the adopted amendment is 20 days after ling as adopted.
No comments were received regarding adoption of the new sec-
tion.
The new section is adopted under the Texas Education Code,
§51.603, which authorizes the SBOE to adopt rules for the ad-
ministration of the engineering and science recruitment fund and
the TEC, §51.605, which authorizes the SBOE to adopt rules es-
tablishing procedures by which an entity must apply for funding
and account for any funds received. The TEC also requires the
commissioner of education to administer and allocate the fund
in accordance with SBOE rules.
The new section implements the Texas Education Code,
§§51.601 - 51.606, and 51.608.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on May 8, 2006.
TRD-200602541
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Effective date: May 28, 2006
Proposal publication date: March 10, 2006
For further information, please call: (512) 475-1497
TITLE 22. EXAMINING BOARDS
PART 23. TEXAS REAL ESTATE
COMMISSION
CHAPTER 535. GENERAL PROVISIONS
SUBCHAPTER F. EDUCATION, EXPERIENCE,
EDUCATIONAL PROGRAMS, TIME PERIODS
AND TYPE OF LICENSE
22 TAC §535.64
The Texas Real Estate Commission (TREC) adopts amend-
ments to §535.64 concerning Accreditation of Schools and
Approval of Courses and Instructors without changes to the
proposed text and form as published in the March 3, 2006,
issue of the Texas Register (31 TexReg 1404) and will not be
republished. Section 535.64(g)(7) adopts by reference Form Ed
7-1 Instructor Manual Guidelines For Core Real Estate And Real
Estate Related Courses. The amendments add to the rule a
cite to the TREC website to download the form, and change the
cites in the form to the relevant statutory provisions of Chapter
1101, Texas Occupations Code.
The reasoned justication for the amendments is to update the
Instructor Manual for style and clarity and to remove obsolete
sections.
No comments were received regarding the rule as proposed.
The amendments are adopted under Texas Occupations Code,
§1101.151, which authorizes the Texas Real Estate Commission
to make and enforce all rules and regulations necessary for the
performance of its duties and to establish standards of conduct
and ethics for its licensees in keeping with the purpose and intent
of the Act to insure compliance with the provisions of the Act.
The statute affected by this adoption is Texas Occupations Code,
Chapter 1101. No other statute, code or article is affected by the
adopted amendments.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Real Estate Commission
Effective date: May 24, 2006
Proposal publication date: March 3, 2006
For further information, please call: (512) 465-3900
SUBCHAPTER I. LICENSES
22 TAC §535.91, §535.92
The Texas Real Estate Commission (TREC) adopts amend-
ments to §535.91 concerning Renewal Notices and §535.92
concerning Renewal: Time for Filing; Satisfaction of Mandatory
Continuing Education Requirements without changes to the
proposed text as published in the March 3, 2006, issue of the
Texas Register (31 TexReg 1404) and will not be republished.
The amendments to §535.91 change the name of the "renewal
application form" to "renewal notice" to make it clear that the
commission will be notifying real estate salespersons and
brokers of renewal requirements with a notice rather than with
a form. The amendments to §535.91 also delete the subsec-
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tion that adopts by reference the renewal application form as
the form will no longer be used to renew a license. Before
amendment, the rule required licensees to return the form to
the commission with the required fee to renew a license. Once
effective, the rule will require the commission to notify licensees
about renewals with a postcard that contains substantially the
same information that is currently on the renewal application
form.
Under the revisions to §535.92, all licensees will be required
to renew online at the commission website with an appropriate
payment method. All information required of the licensee to re-
new the license may be entered online. Before amendment, li-
censees had the option of renewing online or by mail. According
to the amendments, if a licensee is unable to renew online, they
can obtain a renewal form by contacting the commission and a
form will be mailed to them or they will be given directions on
how to download a form from the TREC website.
The commission will continue to notify licensees of the renewal
requirements three months before the expiration of the current
license. The commission will also continue to notify licensees
subject to Mandatory Continuing Education (MCE) of the hours
the licensee has completed and the hours that are required for
an active renewal.
The reasoned justication for the amendments is to save costs
associated with mailing renewal notices and to meet statewide
performance measures associated with online renewals required
of all similarly situated licensing agencies.
No comments were received regarding the rule as proposed.
The amendments are adopted under Texas Occupations Code,
§1101.151, which authorizes the Texas Real Estate Commission
to make and enforce all rules and regulations necessary for the
performance of its duties and to establish standards of conduct
and ethics for its licensees in keeping with the purpose and intent
of the Act to insure compliance with the provisions of the Act.
The statute affected by this adoption is Texas Occupations Code,
Chapter 1101. No other statute, code or article is affected by the
adopted amendments.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Real Estate Commission
Effective date: July 1, 2006
Proposal publication date: March 3, 2006
For further information, please call: (512) 465-3910
SUBCHAPTER N. SUSPENSION AND
REVOCATION OF LICENSURE
22 TAC §535.144
The Texas Real Estate Commission (TREC) adopts amend-
ments to §535.144 concerning When Acquiring or Disposing
of Own Property without changes to the proposed text as
published in the March 3, 2006, issue of the Texas Register (31
TexReg 1406) and will not be republished. The amendments
are adopted to implement revisions to Texas Occupations Code,
Chapter 1101 enacted during the 79th Legislative Session,
Regular Session, by Senate Bill 810 (2005).
In part, Senate Bill 810 revised §1101.652(a)(3), Texas Occu-
pations Code, to authorize the commission to take disciplinary
action against a licensee if the licensee engages in misrepresen-
tation or fraud when selling, buying, trading, or leasing real prop-
erty in the name of the license holder’s spouse or a person re-
lated to the license holder within the rst degree by consanguin-
ity. Prior to September 1, 2005, §1101.652(a)(3) applied only
when a license holder engaged in misrepresentation or fraud
when acting in his or her own name. Before adoption of the
amendments, §535.144, which is based on §1101.652(a)(3), re-
quired a licensee to disclose in writing that he or she is a real es-
tate salesperson or broker acting on his or her own behalf. The
amendments to §535.144 dene "rst degree of consanguinity"
to mean a child or parent of the licensee; and require a similar
written disclosure when a licensee buys, sells, trades, or leases
real property in the name of the licensee’s spouse, child or par-
ent.
The reasoned justication for the amendments is to conform ex-
isting rules to recent statutory revisions.
No comments were received regarding the rule as proposed.
The amendments are adopted under Texas Occupations Code,
§1101.151, which authorizes the Texas Real Estate Commission
to make and enforce all rules and regulations necessary for the
performance of its duties and to establish standards of conduct
and ethics for its licensees in keeping with the purpose and intent
of the Act to insure compliance with the provisions of the Act.
The statute affected by this adoption is Texas Occupations Code,
Chapter 1101. No other statute, code or article is affected by the
adopted amendments.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Real Estate Commission
Effective date: May 24, 2006
Proposal publication date: March 3, 2006
For further information, please call: (512) 465-3900
SUBCHAPTER R. REAL ESTATE
INSPECTORS
22 TAC §535.210
The Texas Real Estate Commission (TREC) adopts an amend-
ment to §535.210 concerning Fees without changes to the pro-
posed text as published in the March 3, 2006, issue of the Texas
Register (31 TexReg 1406) and will not be republished. The
amendment is adopted to implement revisions to Texas Occu-
pations Code, Chapter 1102 enacted during the 79th Legislative
Session, Regular Session (2005), by Senate Bill 810. Chapter
1102 was revised to require licensing and renewal of corpora-
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tions and limited liability companies that engage in professional
home inspecting for buyers and sellers in Texas.
The amendment to §535.210 adds a $5 fee to be charged to
corporations and limited liability companies licensed as Texas
professional inspectors for the annual renewal of the license.
Given that the home inspector license renewal period will change
to a 2-year cycle in July, 2006, the total amount due for each
renewal is $10 to parallel an existing $10 application fee for those
business entity licenses.
The reasoned justication for the amendment is to conform ex-
isting rules to recent statutory revisions.
No comments were received regarding the rule as proposed.
The amendment is adopted under Texas Occupations Code,
§1101.151, which authorizes the Texas Real Estate Commission
to make and enforce all rules and regulations necessary for the
performance of its duties and to establish standards of conduct
and ethics for its licensees in keeping with the purpose and
intent of the Act to insure compliance with the provisions of the
Act.
The statute affected by this adoption is Texas Occupations Code,
Chapters 1101 and 1102. No other statute, code or article is
affected by the adopted amendments.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Real Estate Commission
Effective date: May 24, 2006
Proposal publication date: March 3, 2006
For further information, please call: (512) 465-3900
CHAPTER 539. PROVISIONS OF THE
RESIDENTIAL SERVICE COMPANY ACT
SUBCHAPTER H. MISCELLANEOUS FORMS
22 TAC §539.71
The Texas Real Estate Commission (TREC) adopts an amend-
ment to §539.71 concerning Miscellaneous Forms with changes
to the proposed text as published in the March 3, 2006, issue of
the Texas Register (31 TexReg 1407). The amendment changes
the cites in Form RSC 2-3, Residential Service Company Bond
to the relevant statutory provisions in Chapter 1303, Texas Occu-
pations Code. House Bill 2813, 77th Legislature (2001), added
Chapter 1303, a nonsubstantive codication of The Residential
Service Company Act, and repealed Article 6573b, Texas Civil
Statutes effective June 1, 2003. The rule as adopted is different
from the proposed rule in that it deletes a reference to a specic
date of adoption.
The revision to the rule as adopted does not change the nature
or scope so much that it could be deemed a different rule. The
rule as adopted does not affect individuals other than those con-
templated by the rule as proposed. The rule as adopted does not
impose more onerous requirements than the proposed version
and does not materially alter the issues raised in the proposed
rule.
The reasoned justication for the amendment is to conform ex-
isting rules to recent statutory revisions.
No comments were received regarding the rule as proposed.
The amendment is adopted under Texas Occupations Code,
§1303.051, which authorizes the Texas Real Estate Commis-
sion to adopt and enforce rules and regulations necessary to
implement Chapter 1303.
The statute affected by this adoption is Texas Occupations Code,
Chapter 1303. No other statute, code or article is affected by the
adopted amendment.
§539.71. Miscellaneous Forms.
The Texas Real Estate Commission adopts by reference the following
forms approved by the commission. These forms are published and
available from the Texas Real Estate Commission, P.O. Box 12188,
Austin, Texas 78711-2188, www.trec.state.tx.us.
(1) Residential Service Company Bond, Form RSC 2-3;
and
(2) Application to Approve Evidence of Coverage/Sched-
ule of Charges, Form RSC 3-1.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Effective date: May 24, 2006
Proposal publication date: March 3, 2006
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TITLE 25. HEALTH SERVICES
PART 1. DEPARTMENT OF STATE
HEALTH SERVICES
CHAPTER 1. TEXAS BOARD OF HEALTH
SUBCHAPTER A. PROCEDURES AND
POLICIES
25 TAC §§1.1, 1.3 - 1.8
The Executive Commissioner of the Health and Human Services
Commission on behalf of the Department of State Health Ser-
vices (department) adopts the repeal of §§1.1 and 1.3 - 1.8, con-
cerning procedures and policies of the Texas Board of Health
(board) without changes to the proposed text that was published
in the March 3, 2006, issue of the Texas Register (31 TexReg
1408), and the sections will not be published.
BACKGROUND AND PURPOSE
The repeal is necessary to comply with Acts 2003, 78th Legisla-
ture, Regular Session, Chapter 198 (House Bill 2292), §1.18 and
§1.26, which abolished the Texas Department of Health and the
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board, effective September 1, 2004. Repeal of these sections is
necessary to align the department’s rules more accurately with
House Bill 2292.
The rules and this Proposed Preamble were previously pub-
lished as proposed in the Texas Register but expired on Novem-
ber 10, 2005 before nal adoption and publication occurred. The
department reproposed the repeals for publication, and the Ex-
ecutive Commissioner of the Health and Human Services Com-
mission approved the reproposal on February 14, 2006. The re-
proposal was published in the March 3, 2006, issue of the Texas
Register for a 30-day comment period.
SECTION-BY-SECTION SUMMARY
The repeal of §§1.1 and 1.3 - 1.8 is necessary to align the de-
partment’s rules with the requirements of House Bill 2292 now
that the board no longer exists. As part of the repeal of those
sections, §1.7(b)(4), concerning the commissioner of health’s
(now the commissioner of the department, pursuant to House
Bill 2292) authority to execute contracts and delegate execution
of contracts of greater than $1 million, is unnecessary as a rule
because contract execution authority is now under the depart-
ment’s policies and is not required to be stated in a rule.
COMMENTS
The department, on behalf of the Health and Human Services
Commission, did not receive any comments regarding the pro-
posed rules during the comment period.
LEGAL CERTIFICATION
The Department of State Health Services General Counsel,
Cathy Campbell, certies that the rules, as adopted, have been
reviewed by legal counsel and found to be a valid exercise of
the agencies’ legal authority.
STATUTORY AUTHORITY
The adopted repeals are authorized by Acts 2003, 78th Legisla-
ture, Regular Session, Chapter 198 (House Bill 2292), §1.18 and
§1.26, which abolished the Texas Department of Health and its
governing board, the Texas Board of Health, effective Septem-
ber 1, 2004; and Government Code, §531.0055, and Health and
Safety Code, §1001.075, which authorize the Executive Com-
missioner of the Health and Human Services Commission to
adopt rules and policies reasonably necessary for the operation
and provision of health and human services by the department
and for the administration of Health and Safety Code, Chapter
1001.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of State Health Services
Effective date: May 28, 2006
Proposal publication date: March 3, 2006
For further information, please call: (512) 458-7111 x6972
CHAPTER 38. CHILDREN WITH SPECIAL
HEALTH CARE NEEDS SERVICES PROGRAM
25 TAC §§38.1 - 38.14, 38.16
The Executive Commissioner of the Health and Human Ser-
vices Commission, on behalf of the Department of State Health
Services (department), adopts amendments to §§38.1 - 38.14
and 38.16, concerning the Children with Special Health Care
Needs Services Program (CSHCN Services Program). The
amendments to §§38.2, 38.4, 38.6, and 38.16 are adopted with
changes to the proposed text as published in the January 6,
2006, issue of the Texas Register (31 TexReg 55). Sections
§§38.1, 38.3, 38.5, and 38.7 - 38.14 are adopted without
changes and, therefore, the sections will not be republished.
BACKGROUND AND PURPOSE
Government Code, §2001.039, requires that each state agency
review and consider for re-adoption each rule adopted by
that agency pursuant to the Government Code, Chapter 2001
(Administrative Procedure Act). Sections 38.1-38.14 and 38.16
have been reviewed, and the department has determined that
reasons for adopting the sections continue to exist because
rules on this subject are needed.
The amendments are made in compliance with the Government
Code, §2001.039, and they clarify language, correct factual er-
rors, make changes to grammar or syntax, and improve consis-
tency in the rules.
SECTION-BY-SECTION SUMMARY
For uniformity and simplicity, the name of the Children with Spe-
cial Health Care Needs Services Program has been changed to
"CSHCN Services Program" in §§38.1 - 38.14 and 38.16. Refer-
ences to the department’s name have been changed from "Texas
Department of Health" to "Department of State Health Services,"
and references to the Board of Health have been deleted. Since
the Civilian Health and Medical Program of the Uniformed Ser-
vices (CHAMPUS) and the Civilian Health and Medical Program
of the Veterans Administration (CHAMPVA) are no longer iden-
tied by these acronyms, these programs will be identied only
as "United States Department of Defense or Department of Vet-
erans Affairs benet plans."
The identication of the CSHCN Services Program Division Di-
rector has been changed to "the manager of the department unit
having responsibility for oversight of the CSHCN Services Pro-
gram." The professional designation for "master social worker-
advanced clinical practitioner" has been corrected to the cur-
rent nomenclature, "licensed clinical social worker (LCSW)." The
CSHCN Services Program mailing address has been corrected.
Minor punctuation, grammar, syntax, and/or spelling changes
have also been made.
In addition to the name and other changes, amendments to
§38.2 include deletion of the denitions for "advisory committee"
and "board" because those entities no longer exist. The de-
nition for "newborn screening" has been deleted, because the
term is no longer used in the chapter. A denition for "commis-
sion" has been added to identify the Texas Health and Human
Services Commission. The denitions have been renumbered
to reect these additions and deletions.
The denition for "applicant" has been amended to be more com-
prehensive by including individuals who are seeking to establish
initial or continuing eligibility as well as to re-establish lapsed el-
igibility.
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The denition for "effective date of eligibility for applicants with
spenddown" at §38.2(23)(D) has been amended to clarify that
medical bills qualifying to meet "spenddown" requirements must
have dates of service 12 months prior to the date of receipt of the
application or within 6 months after the date eligibility was previ-
ously denied. This change complies with a statutory amendment
shortening the nancial eligibility period from 12 to 6 months.
The denition of "medical home" has been amended to update
the denition and incorporate elements recommended by the
American Academy of Pediatrics and the Medical Home Work
Group of the CSHCN Services Program. In the denition of "nat-
ural home" at §38.2(34), "the eligible person" has been changed
to "a person." Eligibility for the CSHCN Services Program has no
bearing on this denition.
The denition of "other benet" at §38.2(36) has been amended
to clarify that the intended costs of services are those "included
in the scope of coverage of" the CSHCN Services Program. The
phrase "but not limited to" has been incorporated in the introduc-
tory sentence before the listing of some types of "other benets."
At new §38.2(34)(B), home, auto, and other liability insurance
have been added as "other benets" and subsequent subpara-
graphs have been renumbered.
The denition for "specialty center" has been amended to clarify
that the centers are designated for use "by CSHCN Services
Program clients" as part of comprehensive services for a specic
medical condition.
In addition to name and other changes identied previously,
§38.3 has been amended to change the title of the section
from "Eligibility for CSHCN Program Services" to "Eligibility
for Services." Section 38.3(a)(1) has been amended to clarify
the requirements for a dentist or physician who certies that
a person meets the medical criteria for certication as a "child
with special health care needs." The medical criteria certication
must be made at least annually and must be based upon a
physical examination conducted within the 12 months immedi-
ately preceding the date of certication. The certifying physician
or dentist must provide not only the diagnosis code, but also the
descriptor, and the section has been amended to clarify that the
requirement applies to each of the person’s medical conditions.
These changes are consistent with current CSHCN Services
Program instructions for completion of the form that supplies
this documentation.
Section 38.3(a)(1) also has been amended to authorize the
CSHCN Services Program Medical Director to accept written
documentation of medical certication criteria from a physi-
cian or dentist licensed to practice in a state or jurisdiction of
the United States other than Texas. The individual for whom
the subparagraph describes medical criteria eligibility has
been changed from "child/applicant" or "applicant" to "person"
throughout. Section 38.3(a)(1) also has been amended to
clarify that the CSHCN Services Program may not reimburse
physicians or dentists for providing written documentation of
medical criteria certication, and to reafrm that only a physician
or dentist who is a CSHCN Services Program participating
provider may be reimbursed for services.
At §38.3(a)(2), in accordance with requirements of the 79th
Texas Legislature in Regular Session (2005), Appropriations
Act, DSHS Rider 63, paragraph d, compliance with nancial
eligibility criteria must be determined "every six months, or
as directed by statutory requirements" rather than "annually."
Section 38.3(2) also has been amended to delete explanations
concerning net income and insurance premium payments in
connection with the Children’s Health Insurance Program, as
they are now both inaccurate and superuous.
Section 38.3(a)(2)(A) has been amended to make provisions
concerning documentation of a family’s income and relating to
the length of time that nancial criteria must be determined con-
sistent with the amendments to §38.3(a)(2).
Section 38.3(a)(2)(B)(i) has been amended to clarify that the
subparagraph applies to "an ongoing" client "currently not eli-
gible for Medicaid," to delete "medical condition" as a factor rel-
evant to whether a client must apply to Medicaid, and to replace
the reference to "Medicaid, specically including the Medically
Needy program" with "any applicable Medicaid programs."
Section 38.3(a)(2)(B)(ii) has been amended to clarify that its pro-
visions apply to "an ongoing" client.
At §38.3(a)(3)(B), concerning health insurance coverage, the
subparagraph has been amended to clarify that both Medic-
aid and the Children’s Health Insurance Program (CHIP) are
among the types of health insurance coverage for which an
applicant/client must apply and remain eligible, if not exempt
from such coverage. Concerning when the program may extend
the deadline, the phrase "and/or continue CSHCN program
coverage" has been deleted, because it is not relevant to this
deadline extension. The subparagraph also has been amended
to state that, if the applicant/client is eligible for "any other health
insurance" the applicant/client must be enrolled. The subpara-
graph formerly specied only that the eligible applicant/client
must be enrolled in the CHIP.
At §38.3(a)(3)(C), the paragraph has been amended to clarify
that its provisions apply to "ongoing clients" and to delete the
statement that a family support services plan may not be imple-
mented until the determination of program eligibility is complete.
The statement is not relevant to the determination of program
eligibility requirements.
Section 38.3(a)(7)(C) has been amended to state more clearly
that applicants or clients who are nancially eligible for Medicaid,
CHIP, or other programs with eligibility income guidelines that
meet the CSHCN Services Program’s income eligibility guide-
lines, and who also meet the CSHCN Services Program’s age
and residency requirements, will be considered nancially eligi-
ble for the CSHCN Services Program.
Section 38.3(a)(8) has been amended to distinguish between the
lengths of time for which nancial and medical eligibility may be
reestablished. As required by the 79th Texas Legislature in Reg-
ular Session (2005), Appropriations Act, SB1, DSHS Rider 63,
paragraph (d), nancial eligibility must be reestablished "every
six months, or as directed by statutory requirements" rather than
"at least annually." The determination of medical criteria for eligi-
bility continues to be at least annually. Requirements concerning
notication and deadlines for determination of continuing eligi-
bility have been amended, by deleting "annual" so that they are
applicable to both nancial and medical criteria.
In addition to name and other general changes identied pre-
viously, §38.4 has been amended by deleting the phrase "with
a chronic physical or developmental condition as specied in
§38.3(a)(1) of this title (relating to Eligibility for CSHCN Program
Services)" at §38.4(b)(3), because the term "client" is dened in
§38.2 of this title (relating to Denitions).
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At §38.4(b)(3)(B), the phrase "in a calendar year" has been
added to specify the time period within which no more than 30
outpatient mental health service encounters may be provided.
At §38.4(b)(3)(E)(i)(II), regarding inpatient psychiatric care, the
phrase "Texas Department of Mental Health and Mental Retar-
dation programs or other" has been deleted and replaced with
"public or private mental health program" as a referral resource.
In addition, although the requirement that all admissions be
prior authorized remains, the ve-day limitation on care has
been deleted.
Although coverage of medical foods is not a new benet, cov-
erage for medical foods previously described only in program
policy has been added at new §38.4(b)(3)(J). Subsequent sub-
paragraphs have been re-alphabetized.
At §38.4(b)(3)(L)(ii), the benet limitation of one eye examina-
tion with refraction has been claried by stating that the bene-
t shall be available during "a calendar" year, rather than dur-
ing "the state scal" year. The same limitation for one pair of
non-prosthetic eyewear per year has been applied per "calen-
dar" year at §38.4(b)(3)(L)(iii).
Also, for consistency and clarication, the home health services
benet limitations have been changed from hours per year to
hours per "calendar" year at §38.4(b)(3)(Q).
Section 38.4(b)(5)(A)(i), concerning eligibility for family support
services, has been deleted as redundant, and subsequent sub-
paragraphs have been renumbered.
At §38.4(b)(5)(A)(ii), a reference to family support programs re-
ceived through the Texas Department of Human Services or the
Texas Department of Mental Health and Mental Retardation has
been deleted and replaced with references to the Primary Home
Care Program and the Medically Dependent Children’s Program,
as examples of other family support services programs.
At §38.4(b)(5)(A)(iii), the reference to family "support services
plan" has been replaced by a family "assessment and service"
plan to describe more accurately the plan that is actually devel-
oped.
Also relating to family support services, §38.4(b)(5)(B)(i) con-
cerning the processing and evaluation of requests for family sup-
port services has been amended by adding "of clients" to de-
scribe the families to which the subparagraph applies, and by
deleting the time limit within which a family must indicate in writ-
ing the need for family support services. Families of clients now
may request family support services at any time.
At §38.4(b)(5)(B)(iv), the descriptor for §38.16 of this title "(relat-
ing to Procedures to Address CSHCN Services Program Budget
Alignment)" has been added.
Section 38.4(b)(5)(C)(i) and §38.4(b)(5)(C)(vi) also have been
amended to replace "written family support services" plan with
"family assessment and service" plan.
Section 38.4(b)(5)(C)(ii)(II) and §38.4(b)(5)(C)(iii) have been
amended by adding "calendar" to clarify the time period in which
the service plan and cost allowance limitations apply.
Section 38.4(b)(5)(C)(iv)(II) has been amended to further de-
ne the term "vendor" by adding the descriptor, "enrolled as a
CSHCN Services Program provider."
Section 38.4(b)(5)(D)(iii)(V) has been amended by replacing "the
Texas Rehabilitation Commission" with "the Department of As-
sistive and Rehabilitative Services (DARS)."
Section 38.4(b)(5)(E)(ix), concerning unallowable services, has
been amended to clarify that costs for allowable services must
be incurred before the "requested family support service is prior
authorized" rather than before the "written service plan is ap-
proved."
At §38.4(b)(5)(F)(iii), the descriptor for §38.16 of this title "(relat-
ing to Procedures to Address CSHCN Services Program Budget
Alignment)" has been added, and at §38.4(b)(5)(F)(ix), the "writ-
ten family support services" plan has been changed to the "family
assessment and service" plan.
Section 38.4(b)(6)(B), concerning the CSHCN Services Program
transportation benet, has been amended to clarify that the ben-
et may include transportation "to" as well as "from" the nearest
medically appropriate facility. Further description of the facility
and benet has been added by the phrase, "(in Texas or in the
United States 50 or fewer miles from the Texas border) to obtain
medically necessary and appropriate health care services that
are within the scope of the coverage of the CSHCN Services
Program and are provided by a CSHCN Services Program en-
rolled provider." The section also has been claried by adding
that transportation to services available more than 50 miles from
the Texas border will not be approved, except as specied in
§38.6(e) of this title (relating to Providers).
At §38.4(b)(6)(C), new language claries that the benet for
meals and lodging must be directly related to medically nec-
essary treatment for the client "that is provided by program
enrolled providers and covered by the program." New language
also provides that coverage for meals and lodging associated
with travel more than 50 miles from the Texas border will not be
approved, except as specied in §38.6(e) of this title (relating to
Providers).
Regarding transportation of the remains of a deceased client,
§38.4(b)(6)(D)(i) has been amended, by replacing "while receiv-
ing CSHCN program services" with "while receiving CSHCN Ser-
vices Program health care benets" to describe the applicable
circumstances more accurately. The scope of this benet also
has been claried by adding that such transportation is, "from
the facility to the place of burial in Texas that is designated by
the parent or other person legally responsible for interment."
Section 38.4(b)(6)(E), concerning payment of insurance premi-
ums, coinsurance, co-payments, and/or deductibles, has been
amended by inserting phrases to improve the specications for
payment of coinsurance and deductible amounts when the total
amount paid "(including all payers)" to the provider does not ex-
ceed the maximum allowed "by the CSHCN Services Program"
for the covered service.
Section 38.4(c)(5) has been amended to clarify that, although
pregnancy prevention in general is not a covered service, an ex-
ception exists for the specic treatment of "a condition meeting
the parameters of the "child with special health care needs" def-
inition."
Section 38.4(c)(6) has been amended to dene more specically
the scope of the exclusion of "maternity care" as a covered ser-
vice by addition of the description, "services specic to routine
pregnancy care, labor and delivery, and maternal post-partum
care."
Section 38.4(c)(7) has been amended to clarify that infertility
treatment or other reproductive services are covered, if directly
related to "a condition meeting the parameters of the "child with
special health care needs" denition."
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Section 38.4(d)(2) has been amended to clarify that requests for
authorization of certain services must be submitted prior to the
date of service.
Section 38.4(d)(4) has been deleted as repetitive, and the sub-
sequent subparagraph has been renumbered.
At §38.4(d)(5), the reference to "ineligible recipients" has been
changed to "ineligible persons," and application of the term "de-
nied authorization requests" to those "clients who do not qualify
for the health care benet requested" has been claried.
In addition to the CSHCN Services Program name change
identied previously, §38.5 has been amended at §38.5(a)(4) to
include representatives of "the commission or" the department
among those whom a parent/foster parent/guardian/managing
conservator or the adult client may refuse entry into the home.
Section 38.6(a)(3) has been amended to clarify that providers
must agree to accept the CSHCN Services Program "allowed
amount of" payment "(regardless of payer)" as payment in full
for services "provided to CSHCN Services Program clients." The
following sentence also has been added concerning payment for
services: "Providers may not request or accept payment from
the client or client’s family for completing any CSHCN Services
Program forms."
Section 38.6(a)(4) has been amended to identify more speci-
cally all other "public or private" benets available to the client,
including "but not limited to" Medicaid or Medicaid waiver pro-
grams, CHIP, or Medicare, and "casualty or liability coverage"
prior to requesting payment from the CSHCN Services Program,
which is the payer of last resort.
Section 38.6(e)(1) has been amended by adding the following
phrases to clarify the scope of out-of-state coverage: 50 "or
fewer" miles "from the Texas state border" and "the CSHCN
Services Program may cover services that are within the scope
of the program and provided by health care providers" in New
Mexico, Oklahoma, Arkansas, or Louisiana located "50 or fewer
miles from" the Texas state border. The last sentence of the
current section has been moved and re-designated as new sub-
paragraph 38.6(e)(4).
At §38.6(e)(2), pertaining to travel "more than" 50 miles from the
Texas border, the manager of the department unit having respon-
sibility for oversight of the CSHCN Services Program, instead of
the commissioner of health, has been authorized to approve pay-
ment to out-of-state providers, and coverage has been limited to
"services that are within the scope of the CSHCN Services Pro-
gram and provided by health care providers located within the
United States and more than 50 miles from the Texas border."
The current §38.6(e)(3) has been deleted and re-designated as
new §38.6(e)(2)(B) stating, "the medical literature indicates that
the out-of-state treatment is accepted medical practice and is
anticipated to improve the client’s quality of life" and subsequent
subparagraphs have been renumbered.
New §38.6(e)(3) states that the out-of-state limitations do not ap-
ply to coverage or payment for selected products or devices in-
cluding, but not limited to, medical foods or hearing amplication
devices, which either are less costly and/or may be available
only from out-of-state sources.
Section 38.6(e)(5) has been restated to more clearly and com-
prehensively describe the coverage for costs of transportation
and associated meals and lodging for a client and, if necessary,
a responsible adult for travel to and from the location of approved
out-of-state services.
Changes to §38.7, relating to Ambulatory Surgical Care Facili-
ties, include only changes to the CSHCN Services Program pre-
viously identied.
Section 38.8, relating to Inpatient Rehabilitation Centers, in-
cludes only name and minor grammatical changes identied
previously, except for the amendment to §38.8(b)(8) stating
that a center serving pediatric clients shall have at least one
recreational area or playroom "that is bed and wheelchair
accessible."
Section 38.9 (relating to Cleft/Craniofacial Center Teams) has
been amended only to change the name of the CSHCN Services
Program and to make minor grammatical changes. In addition to
name and other changes identied previously, §38.10 (relating to
Payment of Services) has been amended by adding the following
sentence to the introductory paragraph of §38.10: "Providers
may not request or accept payment from the client or the client’s
family for completing any CSHCN Services Program forms."
At §38.10(1)(B), the reference to ineligible "recipients" has been
changed to ineligible "persons." The denition of "denied claims"
has been expanded by adding "and/or are for clients who do not
qualify for the health care benet claimed."
Section 38.10(2), concerning claims involving health insurance
coverage, CHIP or Medicaid, has been amended by stating that
the CSHCN Services Program may pay covered health care ben-
ets during a CHIP or other health insurance enrollment waiting
period, and that during such periods, providers may le claims
directly with the CSHCN Services Program without evidence of
denial by the other insurer.
At §38.10(3)(C), "recipient" has been changed to "client."
Section 38.10(6) concerning CSHCN Services Program fee
schedules, has been amended by adding, simplifying, or
correcting reimbursement or pricing methodologies to reect
current practice. The amendments do not represent increases
or decreases in reimbursement to individual provider types. In
many instances, the phrase "the lower of the billed amount or
the maximum amount allowed by the Texas Medicaid Program"
replaces more detailed language that describes the way(s) in
which the Medicaid maximum reimbursement amounts were
derived.
New §38.10(6)(G) has been added to include a pricing method-
ology for medical foods. Subsequent subparagraphs have been
re-alphabetized throughout the section.
At §38.10(6)(H), the reimbursement methodology for expend-
able medical supplies has been changed to the lower of the billed
amount or the maximum amount allowed by the Texas Medicaid
program.
At §38.10(6)(I), current language has been deleted and new lan-
guage concerning the reimbursement methodology for durable
medical equipment has been added to improve accuracy and to
reect current program practice. The penalty for delayed deliv-
ery has been deleted.
The reimbursement methodology for orthotics and prosthet-
ics, formerly §38.10(6)(I)(iii), has been re-designated as
§38.10(6)(K), and subsequent subparagraphs have been re-al-
phabetized.
At new §38.10(6)(M), the limitation for home health nursing ser-
vices has been claried by stating the maximum allowable num-
ber of hours per "calendar" year.
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At new §38.10(6)(O), the state reimbursement methodology for
audiological testing and amplication devices has been changed
to the lower of the billed amount or the amount allowed by the
Program for Amplication for Children of Texas (PACT).
At new §38.10(6)(U), "Centers for Medicare and Medicaid Ser-
vices" has been substituted for the abbreviation "CMS."
At new §38.10(6)(X), the reimbursement methodology for inde-
pendent laboratory services has been changed to the lower of
the billed amount or the maximum allowed by the Texas Medic-
aid program.
At new §38.10(6)(AA), the reimbursement methodology for vi-
sion services has been amended to add an exception for high-
powered lenses.
Section 38.11 of this title (relating to Contracts, Written Agree-
ments, and Donations) includes no amendments other than
name and general grammatical changes described previously.
Section 38.12 of this title (relating to Denial/Modication/Suspen-
sion/ Termination of Eligibility for Health Care Benets and/or
Health Care Benets) includes no amendments other than name
or general grammatical changes described previously.
In addition to name and other general changes described previ-
ously, §38.13 of this title (relating to Right of Appeal) has been
amended at §38.13(a)(1)(A) to correct citations to other sections.
At §38.13(a)(1)(D), the reference to "the department" as the en-
tity that establishes by rule provider reimbursement and the pro-
gram’s budget alignment methodologies has been updated to
refer to "the commission." The terms "reimbursement" or "reim-
bursement methodologies" have been included, replacing "fee
schedules" at §38.13(a)(1)(D) because fee schedules are more
detailed, frequently-updated lists that evolve from stated reim-
bursement methodologies.
There are no additional amendments to §38.14 of this title
(relating to Development and Improvement of Standards and
Services) other than name or general grammatical changes
described previously.
Section 38.16(c)(3) has been amended to clarify that provision of
"health care benets" may "or may not include "coverage" rather
than "payment" of outstanding bills in all cases.
At §38.16(c)(4), the process for providing limited health care
benets and/or payment of outstanding bills for health care ben-
ets to as many clients with urgent need for health care benets
as possible who are on the waiting list and remain on the waiting
list has been amended by adding the requirement that if family
support services are included among limited health care benets
provided for clients with urgent need for health care benets who
are on the waiting list and remain on the waiting list, the cover-
age of family support services must be limited according to the
parameters set forth in §38.16(b)(2)(C)(i). Those parameters re-
quire that family support services be provided to ongoing clients
only to continue services already being provided, when the spe-
cic services are required to prevent out-of-home placement of
the client, and/or when the provision of such services is cost-ef-
fective for the program.
At §38.16(d), the phrase "as described in subsection (a)(2) of
this section" concerning funding analysis, has been deleted.
Section 38.16(d)(1)(A)(iii) and §38.16(d)(1)(A)(iv), concerning
the order in which groups of clients shall be taken off the waiting
list, have been deleted because they present administrative
obstacles to implementation of §38.16(d) as a whole, and
deletion causes neither favorable or adverse consequences
for clients to whom the sections were applicable. Sections
38.16(d)(1)(A)(v) and 38.16(d)(1)(A)(vi) have been renumbered
as §38.16(d)(1)(A)(iii) and §38.16(d)(1)(A)(iv).
Section 38.16(d)(1)(B)(i) and §38.16(d)(1)(B)(ii), concerning pro-
viding health care benets for clients taken off the waiting list,
have been deleted as superuous because §38.16(d)(1)(B) also
has been amended by addition of the phrase "as long as pro-
gram unobligated funds are available" and the rule addressed at
§38.16(d)(1)(B)(ii) repeats §38.16(c)(3)(B).
Section 38.16(d)(1)(C) has been amended to authorize payment
of limited health care benets for "clients who are on the waiting
list and remain on the waiting list;" payment of outstanding bills
for health care benets for clients who are on the waiting list and
remain on the waiting list; and/or "payment of outstanding bills
for health care benets for clients who have been taken off the
waiting list." Consistent with changes to §38.16(c)(4), coverage
of family support services must be limited according to the pa-
rameters set forth in §38.16(b)(2)(C)(i), if family support services
are included among limited health care benets. The require-
ment that clients on the waiting list be served in the same order
as in paragraph (1) of the subsection and the limitation that only
clients on the waiting list may be served by this provision have
been deleted, and the reference to paragraphs (1) - (2) has been
corrected.
Section 38.16(d)(1) has been amended to enable the program
to expend unobligated funds after or while removing clients from
the waiting list and providing them with health care benets;
only when projected unobligated funds are insufcient to take
clients off the waiting list and also to maintain continuous pro-
gram health care benets, or when projected unobligated funds
may lapse if not expended by the end of the scal year; only as
long as program unobligated funds are available; and only if the
outstanding bills for health care benets are for dates of service
that are within the time period that program unobligated funds
are available and provided that the client is eligible for health care
benets at the time of the dates of service. The new language
improves administrative efciency and permits needed exibility
to expend unobligated funds near the end of a budget term.
At §38.16(d)(2)(B), the parenthetical phrase describing health
care benets has been amended by clarifying that "coverage"
rather than "payment" of outstanding bills for health care benets
may "or may not" be included. "Or" at the end of §38.16(d)(2)(B)
has been deleted as grammatically unnecessary.
Section 38.16(d)(2)(C) has been amended to be consistent with
§38.16(d)(1)(C), as amended, and to provide limited health care
benets to clients "identied in subsection (d)(2)(A)(i) and (ii)
who are on the waiting list and remain on the waiting list;" and/or
"payment of outstanding bills for health care benets for clients
who have been taken off the waiting list." Section 38.16(d)(2)(C)
has also been amended by the addition of a sentence providing
that the coverage of family support services must be limited ac-
cording to the parameters set forth in §38.16(b)(2)(C)(i) if family
support services are included among limited health care bene-
ts.
Consistent with the requirements of §38.16(d)(1)(C), as
amended, §38.16(d)(2)(C) has been amended by deletion of
the requirement that clients on the waiting list be served in the
same order as in paragraph (2)(A) of the subsection and the
limitation that only clients on the waiting list may be served.
These amendments make §38.16(d)(2) consistent with other
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sections, as amended, and increase the efciency and exibility
with which the program may expend unobligated funds resulting
from program cost savings near the end of a budget term.
COMMENTS
The department, on behalf of the commission, has reviewed and
prepared a response to the comment received regarding the pro-
posed rules during the comment period, which the commission
has reviewed and accepts. The commenter was the President
of the Texas Pediatric Society, representing the members and
on behalf of the Committee on Children with Disabilities. The
commenter was not against the rules in their entirety; however,
the commenter suggested recommendations for change as dis-
cussed in the summary of comments.
Comment: The Texas Pediatric Society (Society) recommended
several changes to §38.14, concerning Development and Im-
provement of Standards and Services. In the section introduc-
tion paragraph and at paragraphs §38.14(1)(A) - (C), (3), and
(6), the Society recommended changing the verbs from "may" to
"shall." Generally, these paragraphs address a system of pro-
gram evaluation, and specically include monitoring for qual-
ity, medical necessity and effectiveness of services; developing
standards and guidelines for services; conducting reviews for
client care services and quality assurance reviews for provider
services; establishing a task force to advise the CSHCN Ser-
vices Program; and conducting population-based systems de-
velopment activities.
Concerning §38.14(1), the Society recommended an additional
sentence to require that the system of monitoring, "be done an-
nually and results and analysis made generally available."
Concerning §38.14(3), the Society recommended that the task
force advise the CSHCN Services Program about its quality
assurance program, including its elements, data collection
methodology, and data analysis, and make recommendations
for consequent programmatic change. The Society further
recommended that the task force include representation from
stakeholder groups, including clients/families and providers,
and that other task forces be established as appropriate.
Response: The commission nds merit in and appreciates the
intent of the recommendations made by the Society, but the
commission respectfully disagrees that the changes are needed.
The current rule permits implementation of the activities pro-
posed by the recommended changes. The department conducts
activities for the development and improvement of standards and
services consistent with state and federal law. No changes were
made as a result of the recommendations.
The department staff on behalf of the commission provided com-
ments, and the commission has reviewed and accepted the fol-
lowing changes that improve accuracy of the sections.
Change: Concerning §38.2(30), in the denition of a health
insurance/health benets plan, the words "publicly supported"
have been added to modify "medical school", to make the
denition parallel with the language in §38.2(34)(G) that denes
"other benets."
Change: Concerning §38.2(34)(G), in the denition of other ben-
et, "a county indigent health care program," has been added to
make the denition parallel with the language in §38.2(30) that
denes a health insurance/health benets plan.
Change: Concerning §38.2(46), a grammatical error was cor-
rected by making "meets" plural.
Change: Concerning §38.4(b)(3)(C), in order to reect
long-standing program policy, the words "must be prior au-
thorized and" have been added concerning the provision of
orthodontic care. Also, the term "dentofacial abnormalities"
has been added to describe more fully diagnoses for which
orthodontic care may be provided.
Change: Concerning §38.4(b)(6)(D)(i), the word "participating"
has been changed to "approved" to describe a facility in which
a CSHCN Services Program client expires in order to make the
subparagraph consistent with the statute.
Change: Concerning §38.4(c)(6), the word "and" at the end of
the paragraph has been deleted to accommodate the addition of
new paragraphs (8) and (9) of this section.
Change: Concerning §38.4(c)(7), punctuation has been
changed, and the words "or other reproductive services, unless
directly related to a condition meeting the parameters of the
"child with special health care needs" denition" have been
deleted.
Change: Concerning §38.4(c), new paragraph (8), "services pro-
vided by a nursing home/facility; and" has been added to incor-
porate current program policy into rule.
Change: Concerning §38.4(c), new paragraph (9), "services pro-
vided while the client is in the custody of or incarcerated by any
municipal, county, state, or federal governmental entity. Case
management or prior approved family support services not pro-
vided by the governmental entity, that are needed during the time
when a client is transitioning from custody or incarceration into a
community living setting, may be covered" also has been added
to incorporate program policy into rule.
Change: Concerning §38.4(d)(1), the deadline for submitting an
authorization request has been changed from "90" to "95" days,
in order to make it consistent with other deadlines.
Change: Concerning §38.6(e)(5), the rst sentence has been
corrected, replacing "above" with "in this subsection" to conform
with Texas Register format.
Change: Concerning §38.16(d)(1)(C), the reference to "para-
graph (b)(2)(C)(i)" in the second full sentence has been changed
to "subsection (b)(2)(C)(i)" to conform with Texas Register for-
mat.
LEGAL CERTIFICATION
The Department of State Health Services General Counsel,
Cathy Campbell, certies that the rules, as adopted, have been
reviewed by legal counsel and found to be a valid exercise of
the agencies" legal authority.
STATUTORY AUTHORITY
The amendments are adopted under the Health and Safety
Code, §§35.003, 35.004, 35.0041, 35.005, 35.006, 35.007,
35.009, and 12.001, which authorize the executive commis-
sioner of the Health and Human Services Commission to adopt
rules for the performance of every duty imposed by law on the
department and the commissioner of health; and Government
Code, §531.0055(e), and Health and Safety Code, §1001.075,
which authorize the executive commissioner of the Health
and Human Services Commission to adopt rules and policies
necessary for the operation and provision of health and human
services by the department and for the administration of Health
and Safety Code, Chapter 1001.
§38.2. Denitions.
ADOPTED RULES May 19, 2006 31 TexReg 4205
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.
(1) Act--The Children with Special Health Care Needs Ser-
vices Act, Health and Safety Code, Chapter 35.
(2) Advanced practice nurse--A registered nurse approved
by the Texas Board of Nurse Examiners to practice as an advanced
practice nurse, including but not limited to a nurse practitioner, nurse
anesthetist, or clinical nurse specialist.
(3) Applicant--A person making an initial application or
re-application for CSHCN Services Program services.
(4) Bona de resident--A person who:
(A) is physically present within the geographic bound-
aries of the state;
(B) has an intent to remain within the state;
(C) maintains an abode within the state (i.e., house or
apartment, not merely a post ofce box);
(D) has not come to Texas from another country for the
purpose of obtaining medical care, with the intent to return to the per-
son’s native country;
(E) does not claim residency in any other state or coun-
try; and
(i) is a minor child residing in Texas whose par-
ent(s), managing conservator, guardian of the child’s person, or
caretaker (with whom the child consistently resides and plans to
continue to reside) is a bona de resident;
(ii) is a person residing in Texas who is the legally
dependent spouse of a bona de resident; or
(iii) is an adult residing in Texas, including an adult
whose parent(s), managing conservator, guardian of the adult’s person,
or caretaker (with whom the adult consistently resides and plans to con-
tinue to reside) is a bona de resident or who is his/her own guardian.
(5) Case management services--Case management ser-
vices include, but are not limited to:
(A) planning, accessing, and coordinating needed
health care and related services for children with special health care
needs and their families. Case management services are performed
in partnership with the child, the child’s family, providers, and others
involved in the care of the child and are performed as needed to help
improve the well-being of the child and the child’s family; and
(B) counseling for the child and the child’s family about
measures to prevent the transmission of AIDS or HIV and the availabil-
ity in the geographic area of any appropriate health care services, such
as mental health care, psychological health care, and social and support
services.
(6) Child with special health care needs--A person who:
(A) is younger than 21 years of age and who has a
chronic physical or developmental condition; or
(B) has cystic brosis, regardless of the person’s age;
and
(C) may have a behavioral or emotional condition that
accompanies the person’s physical or developmental condition. The
term does not include a person who has behavioral or emotional condi-
tion without having an accompanying physical or developmental con-
dition.
(7) CHIP--The Children’s Health Insurance Program ad-
ministered by the Texas Health and Human Services Commission un-
der Title XXI of the Social Security Act.
(8) Chronic developmental condition--A disability mani-
fested during the developmental period for a child with special health
care needs which results in impaired intellectual functioning or de-
ciencies in essential skills, which is expected to continue for a period
longer than one year, and which causes a person to need assistance
in the major activities of daily living and/or in meeting personal care
needs. For the purpose of this chapter, a chronic developmental condi-
tion must include physical manifestations and may not be solely a delay
in intellectual, mental, behavioral and/or emotional development.
(9) Chronic physical condition--A disease or disabling
condition of the body, of a bodily tissue or of an organ which will last
or is expected to last for at least 12 months; that results, or without
treatment, may result in limits to one or more major life activities; and
that requires health and related services of a type or amount beyond
those required by children generally. Such a condition may exist
with accompanying developmental, mental, behavioral, or emotional
conditions, but is not solely a delay in intellectual development or
solely a mental, behavioral and/or emotional condition.
(10) Claim form--The document approved by the CSHCN
Services Program for submitting the unpaid claim for processing and
payment.
(11) Client--A person who has applied for program ser-
vices and who meets all CSHCN Services Program eligibility require-
ments and is determined to be eligible for program services.
(A) New client:
(i) a person who has applied to the program for the
rst time and who is determined to be eligible for program services; or
(ii) a person who has re-applied to the program (after
a lapse in eligibility) and who is determined to be eligible for program
services.
(B) Ongoing client--A client who currently is not on the
program’s waiting list.
(C) Waiting list client--A client who currently is on the
program’s waiting list.
(12) Commission--The Texas Health and Human Services
Commission.
(13) Commissioner--The Commissioner of Health.
(14) Co-insurance--A cost-sharing arrangement in which a
covered person pays a specied percentage of the charge for a covered
service. The covered person may be responsible for payment at the
time the health care service is provided.
(15) Co-pay/Co-payment--A cost-sharing arrangement in
which a client pays a specied charge for a specied service. The client
is usually responsible for payment at the time the health care service is
provided.
(16) CSHCN Services Program --The services program for
children with special health care needs described in §38.1 of this title
(relating to Purpose and Common Name).
(17) Date of service (DOS)--The date a service is provided.
(18) Deductible--A cost-sharing arrangement in which a
client is responsible for paying a specic amount annually for covered
services before an insurance carrier or plan begins to pay for covered
services.
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(19) Dentist--An individual licensed by the State Board of
Dental Examiners to practice dentistry in the State of Texas.
(20) Department--The Department of State Health Ser-
vices.
(21) Diagnosis and evaluation services--The process of
performing specialized examinations, tests, and/or procedures to
determine whether a CSHCN Services Program applicant for health
care benets has a chronic physical or developmental condition as
determined by a physician or dentist participating in the CSHCN
Services Program and/or to help determine whether a waiting list
client has an "urgent need for health care benets", according to the
criteria and protocol described in §38.16(e) of this title (relating to
Procedures to Address CSHCN Services Program Budget Alignment).
(22) Eligibility date for the CSHCN Services Program
health care benets--The effective date of eligibility for the CSHCN
Services Program health care benets is 15 days prior to the date of
receipt of the application, except in the following circumstances.
(A) The effective date of eligibility for newborns who
are not born prematurely will be the date of birth. Newborn means a
child 30 days old or younger.
(B) The effective date of eligibility following traumatic
injury will be the day after the acute phase of treatment ends, but no
earlier than 15 days prior to the date of receipt of the application.
(C) The effective date of eligibility for an applicant that
is born prematurely will be the day after the applicant has been out of
the hospital for 14 consecutive days, but no earlier than 15 days prior
to the date of receipt of the application.
(D) The effective date of eligibility for applicants with
spenddown is the day after the earliest DOS on which the cumulative
bills are sufcient to meet the spenddown amount, but no earlier than
15 days prior to the date of receipt of the application. Only medical
bills having a DOS within 12 months prior to the date of receipt of
the application, or a DOS within 6 months after the nancial eligibility
denial date may be included to satisfy spenddown requirements. Med-
ical bills for any member of the household for which the applicant,
parent(s), guardian or managing conservator of the CSHCN Services
Program applicant is responsible may be included. Medical bills used
to meet spenddown cannot be paid by the CSHCN Services Program.
(E) Excluding applications for clients who are known to
be ineligible for Medicaid and/or the CHIP due to age, citizenship sta-
tus or insurance coverage, all applications must include a determination
of eligibility from Medicaid and/or the CHIP. If the CSHCN Services
Program application is received without a Medicaid determination, a
CHIP determination, or other data/documents needed to process the
application, it will be considered incomplete. The applicant will be
notied that the application is incomplete and given 60 days to sub-
mit the Medicaid determination, CHIP denial or enrollment, or other
missing data/documents to the CSHCN Services Program. If the ap-
plication is made complete within the 60-day time limit, the client’s
eligibility effective date will be established as 15 days prior to the date
the CSHCN Services Program application was rst received. If the ap-
plication is made complete more than 60 days after initial receipt, the
eligibility effective date will be established as 15 days prior to the date
the application was made complete.
(23) Emergency--A medical condition manifesting itself
by acute symptoms of sufcient severity (including severe pain) such
that a prudent person with average knowledge of health and medicine
could reasonably expect that the absence of immediate medical care
could result in:
(A) placing the person’s health in serious jeopardy;
(B) serious impairment to bodily functions; or
(C) serious dysfunction of any bodily organ or part.
(24) Emotional or behavioral condition--Behavior which
varies signicantly from normal, that is chronic and does not quickly
disappear, and that is unacceptable because of social or cultural ex-
pectations. Emotional or behavioral responses which are so different
from those of the generally accepted, age-appropriate norms of people
with the same ethnic or cultural background as to result in signicant
impairment in social relationships, self-care, educational progress, or
classroom behavior. Examples include but are not limited to the fol-
lowing:
(A) an inability to build or maintain satisfactory age-
appropriate interpersonal relationships with peers or adults;
(B) dangerously aggressive, self-destructive, severely
withdrawn, or noncommunicative behaviors;
(C) a pervasive mood of unhappiness or depression; or
(D) evidence of excessive anxiety or fears.
(25) Facility--A hospital, psychiatric hospital, rehabilita-
tion hospital or center, ambulatory surgical center, renal dialysis center,
specialty center and/or outpatient clinic.
(26) Family--For the purpose of this chapter, the family in-
cludes the following persons who live in the same residence:
(A) the applicant;
(B) those related to the applicant as a parent, step-par-
ent or spouse who have a legal responsibility to support the applicant
or guardians/managing conservators who have a duty to provide food,
shelter, education, and medical care for the applicant;
(C) children of the applicant; and
(D) children of a parent, step-parent or spouse.
(27) Family support services--Disability-related support,
resources, or other assistance provided to the family of a child with
special health care needs. The term may include services described by
Part A of the Individuals with Disabilities Education Act (20 U.S.C.
§1400 et seq.), as amended, and permanency planning, as that term is
dened by Government Code, §531.151.
(28) Financial independence--A person who currently les
his or her own personal U.S. income tax return and is not claimed as a
dependent by any other person on his or her U.S. income tax return.
(29) Health care benets--CSHCN Services Program ben-
ets consisting of diagnosis and evaluation services, rehabilitation ser-
vices, medical home care management services, family support ser-
vices, transportation related services, and insurance premium payment
services.
(30) Health insurance/health benets plan--A policy or
plan, either individual, group, or government-sponsored, that an
individual purchases or in which an individual participates that
provides benets when medical and/or dental costs are or would be
incurred. Sources of health insurance include, but are not limited to,
health insurance policies, health maintenance organizations, preferred
provider organizations, employee health welfare plans, union health
welfare plans, medical expense reimbursement plans, United States
Department of Defense or Department of Veterans Affairs benet
plans, Medicaid, the Children’s Health Insurance Program (CHIP), and
Medicare. Benets may be in any form, including, but not limited to,
reimbursement based upon cost, cash payment based upon a schedule,
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or access without charge or at minimal charge to providers of medical
and/or dental care. Benets from a municipal or county hospital, joint
municipal-county hospital, county hospital authority, hospital district,
county indigent health care programs, or the facilities of a publicly
supported medical school shall not constitute health insurance for
purposes of this chapter.
(31) Household--The living unit in which the applicant re-










(32) Medical home--A respectful partnership between a
client, the client’s family as appropriate, and the client’s primary health
care setting. A medical home is family centered health care that is
accessible, continuous, comprehensive, coordinated, compassionate,
and culturally competent. A medical home includes a licensed med-
ical professional who accepts responsibility for the provision and/or
coordination of primary, preventive, and/or specialty care for a client,
and coordination of care with other community services providers.
(33) Natural home--The home in which a person lives
that is either the residence of his/her parent(s), foster parent(s) or
guardian(s), or extended family member(s), or the home in the
community where the person has chosen to live, alone or with other
persons. A natural home may utilize natural support systems such
as family, friends, co-workers, and services available to the general
population as they are available.
(34) Other benet--A benet, other than a benet provided
under this chapter, to which a person is entitled for payment of the costs
of services included in the scope of coverage of the CSHCN Services
Program including, but not limited to, benets available from:
(A) an insurance policy, group health plan, health main-
tenance organization, or prepaid medical or dental care plan;
(B) home, auto, or other liability insurance;
(C) Title XVIII, Title XIX, or Title XXI of the Social
Security Act (42 U.S.C. §§1395 et seq., 1396 et seq., and 1397aa et
seq.), as amended;
(D) the United States Department of Veterans Affairs;
(E) the United States Department of Defense;
(F) workers’ compensation or any other compulsory
employers’ insurance program;
(G) a public program created by federal or state law or
under the authority of a municipality or other political subdivision of
the state, excluding benets created by the establishment of a municipal
or county hospital, a joint municipal-county hospital, a county hospital
authority, a hospital district, a county indigent health care program, or
the facilities of a publicly supported medical school; or
(H) a cause of action for the cost of care, including med-
ical care, dental care, facility care, and medical supplies, required for
a person applying for or receiving services from the department, or a
settlement or judgment based on the cause of action, if the expenses are
related to the need for services provided under this chapter.
(35) Permanency planning--A planning process under-
taken for children with chronic illness or developmental disabilities
who reside in institutions or are at risk of institutional placement,
with the explicit goal of securing a permanent living arrangement that
enhances the child’s growth and development, which is based on the
philosophy that all children belong in families and need permanent
family relationships. Permanency planning is directed toward secur-
ing: a consistent, nurturing environment; an enduring, positive adult
relationship(s); and a specic person who will be an advocate for
the child throughout the child’s life. Permanency planning provides
supports to enable families to nurture their children; to reunite with
their children when they have been placed outside the home; and to
place their children in family environments.
(36) Person--An individual, corporation, government
or governmental subdivision or agency, business trust, partnership,
association, or any other legal entity.
(37) Physician--A person licensed by the Texas State
Board of Medical Examiners to practice medicine in this state.
(38) Prematurity/born prematurely--A child born at less
than 36 weeks gestational age and hospitalized since birth.
(39) Program--The services program for Children with
Special Health Care Needs (CSHCN).
(40) Provider--A person and/or facility as dened in §38.6
of this title (relating to Providers) that delivers services purchased by
the CSHCN Services Program for the purpose of implementing the Act.
(41) Rehabilitation services--The process of the physical
restoration, improvement, or maintenance of a body function destroyed
or impaired by congenital defect, disease, or injury which includes the
following acute and chronic/rehabilitative services:
(A) facility care, medical and dental care, and occupa-
tional, speech, and physical therapies;
(B) the provision of medications, braces, orthotic and
prosthetic devices, durable medical equipment, and other medical sup-
plies; and
(C) other services specied in this chapter.
(42) Respite care--A service provided on a short-term basis
for the purpose of relief to the primary care giver in providing care to
individuals with disabilities. Respite services can be provided in either
in-home or out-of-home settings on a planned basis or in response to a
crisis in the family where a temporary caregiver is needed.
(43) Routine child care--Child care for a child who needs
supervision while the parent/guardian is at work, in school, or in job
training.
(44) Services--The care, activities, and supplies provided
under the Act, including but not limited to both acute and chronic/reha-
bilitative medical care, dental care, facility care, medications, durable
medical equipment, medical supplies, occupational, physical, and
speech therapies, family support services, case management services,
and other care specied by program rules.
(45) Social service organization--For purposes of this
chapter, a for-prot or nonprot corporation or other entity, not includ-
ing individual persons, that provides funds for travel, meal, lodging,
and family supports expenses in advance to enable CSHCN Services
Program clients to obtain program services.
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(46) Specialty center--A facility and staff that meet the
CSHCN Services Program minimum standards established in this
chapter and are designated for use by CSHCN Services Program
clients as part of the comprehensive services for a specic medical
condition.
(47) Spenddown--Financial eligibility achieved when
household income exceeds 200% of the federal poverty level, if the
applicant’s family can document its responsibility for household
medical bills that are equal to or greater than the amount in excess of
the 200% level.
(48) State--The State of Texas.
(49) Supplemental Security Income Program (SSI)--Title
XVI of the Social Security Act which provides for payments to indi-
viduals (including children under age 18) who are disabled and have
limited income and resources.
(50) Support--The contribution of money or services nec-
essary for a person’s maintenance, including, but not limited to, food,
clothing, shelter, transportation, and health care.
(51) Treatment plan--The plan of care for the client (time
and treatment specic) as certied by and implemented under the
supervision of a physician or other practitioner participating in the
CSHCN Services Program.
(52) United States Public Health Service (USPHS) price--
The average manufacturer price for a drug in the preceding calendar
quarter under Title XIX of the Social Security Act, reduced by the re-
bate percentage, as authorized by the Veterans Health Care Act of 1992
(P.L. 102-585, November 4, 1992).
(53) Urgent need for health care benets--A client need
that ts the criteria and protocol described in §38.16(e) of this title.
§38.4. Covered Services.
(a) Introduction. The CSHCN Services Program provides
no direct medical services, but reimburses for services rendered by
CSHCN Services Program participating providers and/or contractors.
Clients must receive services as close to their home communities
as possible, unless CSHCN Services Program contracts or policies
require treatment at specic facilities or specialty centers and/or the
clients’ conditions require specic specialty care.
(b) Types of service.
(1) Early identication. The CSHCN Services Program
may conduct outreach activities to identify children for program en-
rollment, increase their access to care, and help them use services ap-
propriately. Outreach services may include, but are not limited to:
(A) CSHCN Services Program promotion to the general
public, or targeted to potential clients and providers;
(B) development and distribution of educational mate-
rials to assist applicants and clients in the access and use of program
services;
(C) development and distribution of population-based
educational materials concerning children with special health care
needs;
(D) integration with programs which screen for or pro-
vide treatment of newborn congenital anomalies and/or other specialty
care; and
(E) links with community, regional, and/or school-
based clinics to identify, assess needs, and provide appropriate re-
sources for children with special health care needs.
(2) Diagnosis and evaluation services. May be covered for
the purpose of determining whether a CSHCN Services Program ap-
plicant for health care benets meets the CSHCN Services Program
denition of a child with special health care needs. Diagnosis and
evaluation services must be prior authorized and coverage is limited
in duration. If a physician or dentist requests coverage of diagnosis
and evaluation services to determine if the child/applicant meets the
denition of a "child with special health care needs," and the applicant
meets all other eligibility criteria, then the applicant may be given up
to 60 days of program coverage for diagnosis and evaluation services
only. The program medical director or other designated medical staff
may prior authorize limited coverage of diagnosis and evaluation ser-
vices for waiting list clients if needed to help determine "urgent need for
health care benets" as described in §38.16(e) of this title (relating to
Procedures to Address CSHCN Services Program Budget Alignment).
Only CSHCN Services Program participating providers may be reim-
bursed for diagnosis and evaluation services.
(3) Rehabilitation services. Rehabilitation services means
a process of physical restoration, improvement, or maintenance of a
body function destroyed or impaired by congenital defect, disease, or
injury which includes the following acute and chronic/rehabilitative
services: facility care, medical and dental care, occupational, speech,
and physical therapies, the provision of medications, braces, orthotic
and prosthetic devices, durable medical equipment, other medical sup-
plies, and other services specied in this chapter. To be eligible for
CSHCN Services Program reimbursement, treatment must be for a
client and must have been prescribed by a provider in compliance with
all applicable laws and regulations of the State of Texas. Services may
be limited, and the availability of certain services described in the fol-
lowing subparagraphs is contingent upon implementation of automa-
tion procedures and systems.
(A) Medical assessment and treatment. Physicians
must provide medical assessment and treatment services, including
medically necessary laboratory and radiology studies, and other
practitioners licensed by the State of Texas, enrolled as participating
providers in the CSHCN Services Program, and within the scope of
their respective licenses or registrations.
(B) Outpatient mental health services. Outpatient men-
tal health services are limited to no more than 30 encounters in a cal-
endar year by all professionals licensed to provide mental/behavioral
health services, including psychiatrists, psychologists, licensed clinical
social workers (LCSW), licensed marriage and family therapists, and
licensed professional counselors, per eligible client per calendar year.
Coverage includes, but is not limited to psychological or neuropsycho-
logical testing, psychotherapy, psychoanalysis, counseling, and nar-
cosynthesis.
(C) Preventive and therapeutic dental services (includ-
ing oral/maxillofacial surgery). Preventive and therapeutic dental ser-
vices must be provided by licensed dentists enrolled to participate in the
CSHCN Services Program. Coverage for therapeutic dental services,
including prosthetics and oral/maxillofacial surgery, follows the Texas
Medicaid program guidelines. Orthodontic care must be prior autho-
rized and may be provided only for CSHCN eligible clients with di-
agnoses of cleft/craniofacial abnormalities, dentofacial abnormalities,
and/or late effects of fractures of the skull and face bones.
(D) Podiatric services. Podiatric services must be pro-
vided by licensed podiatrists enrolled to participate in the CSHCN Ser-
vices Program. Coverage is limited to the medically necessary treat-
ment of foot and ankle conditions and follows the Texas Medicaid pro-
gram guidelines. Supportive devices, such as molds, inlays, shoes, or
supports, must comply with coverage limitations for foot orthoses.
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(E) Treatment in CSHCN Services Program participat-
ing facilities. Non-emergency hospital care must be provided in fa-
cilities that are enrolled as CSHCN Services Program participating
providers. The length of stay is limited according to diagnosis, pro-
cedures required, and the client’s condition.
(i) Inpatient hospital care and inpatient psychiatric
care.
(I) Inpatient hospital care. Coverage is limited to
60 days per calendar year for medically necessary care, and excludes
the following:
(-a-) maternity care, newborn care, infertility
treatment, or other reproductive services unless directly related to a
covered chronic physical or developmental condition;
(-b-) personal comfort items, such as televi-
sion or newspaper delivery; and
(-c-) private duty nursing/attendant care.
(II) Inpatient psychiatric care. Coverage is lim-
ited to inpatient assessment and crisis stabilization and is to be followed
by referral to an appropriate public or private mental health program.
Admission must be prior authorized. Services include those medically
necessary and furnished by a Medicaid psychiatric hospital/facility un-
der the direction of a psychiatrist.
(ii) Inpatient rehabilitation care. Medically neces-
sary inpatient rehabilitation care is limited to an initial admission not
to exceed 30 days, based on the functional status and potential of the
client as certied by a physician participating in the CSHCN Services
Program. Services beyond the initial 30 days may be approved by the
CSHCN Services Program based upon the client’s medical condition,
plan of treatment, and progress. Payment for inpatient rehabilitation
care is limited to 90 days during a calendar year.
(iii) Ambulatory surgical care. Ambulatory surgical
care is limited to the medically necessary treatment of a client and may
be performed only in CSHCN Services Program approved ambulatory
surgical centers as dened in §38.7 of this title (relating to Ambulatory
Surgical Care Facilities).
(iv) Emergency care. Care including, but not limited
to hospital emergency departments, ancillary, and physician services,
is limited to medical conditions manifested by acute symptoms of suf-
cient severity (including severe pain) such that a prudent person with
average knowledge of health and medicine could reasonably expect
that the absence of immediate medical care could result in placing the
client’s health in serious jeopardy, serious impairment to bodily func-
tions, or serious dysfunction of any bodily organ or part. If a client
is admitted to a non-participating CSHCN Services Program hospital
provider following care in that provider’s emergency room, and the ad-
mitting facility declines to enroll or does not qualify as a CSHCN Ser-
vices Program provider, the client must be discharged or transferred
to a participating CSHCN Services Program provider as soon as the
client’s medical condition permits. All providers must enroll in order
to receive reimbursement.
(v) Care for renal disease. Renal dialysis is limited
to the treatment of acute renal disease or chronic (end stage) renal dis-
ease through a renal dialysis facility and includes, but is not limited
to dialysis, laboratory services, drugs and supplies, declotting shunts,
on-site physician services, and appropriate access surgery. Renal trans-
plants may be covered in approved renal transplant centers if the pro-
jected cost of the transplant and follow-up care is less than that of con-
tinuing renal dialysis. Renal transplants must be prior authorized.
(F) Orthotic and prosthetic devices. Orthotic and pros-
thetic devices must be prescribed by a practitioner licensed to do so and
supplied by an orthotist or prosthetist licensed by the State of Texas.
(G) Medications. Outpatient medications available
through pharmacy providers, including over-the-counter products,
must be prescribed by practitioners licensed to do so. Payment shall
be made only after delivery of the medications.
(H) Nutrition services and nutritional products, exclud-
ing hyperalimentation/total parenteral nutrition (TPN).
(i) Nutrition services. Nutrition services must be
prescribed by a practitioner licensed to do so.
(ii) Nutritional products. Nutritional products, in-
cluding over-the-counter products, are limited to those covered by the
CSHCN Services Program and prescribed by a practitioner licensed to
do so, for the treatment of an identied metabolic disorder or other
medical condition and serving as a medically necessary therapeutic
agent for life and health, or when part or all nutritional intake is through
a tube.
(I) Hyperalimentation/Total Parenteral Nutrition
(TPN). A package of medically necessary services provided on a
daily basis when oral intake cannot maintain adequate nutrition. TPN
services include, but are not limited to solutions and additives, sup-
plies and equipment, customary and routine laboratory work, enteral
supplies, and nursing visits. Covered services must be reasonable,
medically necessary, appropriate and prescribed by a practitioner
licensed to do so.
(J) Medical foods. Coverage for medical foods is lim-
ited to the treatment of inborn metabolic disorders. Treatment for any
other condition with medical foods requires documentation of medical
necessity and prior authorization. Medical foods are approved products
listed in enrolled providers’ catalogs and are lacking in the compounds
that cause complications of a covered metabolic disorder.
(K) Durable medical equipment. All equipment must
be prescribed by a practitioner licensed to do so. Some equipment may
be supplied on a contract basis, and therefore, shall be ordered from a
specic supplier.
(L) Medical supplies. Supplies must be medically nec-
essary for the treatment of an eligible client.
(M) Professional vision services. Vision services med-
ically necessary for the treatment of a client include, but are not limited
to:
(i) medically necessary eye examinations with re-
fraction for diagnoses of refractive error, aphakia, diseases of the eye,
or eye surgery;
(ii) one eye examination with refraction for the pur-
pose of obtaining eyewear during a calendar year; and
(iii) one pair of non-prosthetic eye wear per calendar
year prescribed by a practitioner licensed to do so.
(N) Speech-language pathology/audiology. Speech-
language pathology and audiology services medically necessary for
the treatment of a client must be prescribed by a practitioner licensed
to do so and provided by a speech-language pathologist or audiologist
licensed by the State of Texas. CSHCN Services Program coverage of
speech-language pathology and audiology services may be limited to
certain conditions, by type of service, by age, by the client’s medical
status, and whether the client is eligible for services for which a school
district is legally responsible.
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(O) Audiological testing, hearing exams, and ampli-
cation devices. Services for clients under 21 years of age are coor-
dinated through the Program for Amplication for Children of Texas
(PACT). For clients 21 years of age and older and those ineligible for
the PACT, covered services are the same as those available through the
PACT.
(P) Occupational and physical therapy. Occupational
and physical therapy medically necessary for the treatment of a client
must be prescribed by a practitioner licensed to do so and provided by
a therapist licensed by the State of Texas. CSHCN Services Program
coverage of physical and occupational therapy may be limited to certain
conditions, by type of service, by age, by the client’s medical status,
and whether the child is eligible for services for which a school district
is legally responsible.
(Q) Certied respiratory care practitioner services.
Respiratory therapy medically necessary for the treatment of a client
must be prescribed by a practitioner licensed to do so and provided
by a certied respiratory care practitioner. CSHCN Services Program
coverage of respiratory therapy may be limited to certain conditions,
by type of service, by age, by the client’s medical status, and whether
the child is eligible for services for which a school district is legally
responsible.
(R) Home health nursing services. Home health nurs-
ing services must be medically necessary, be prescribed by a physician,
and be provided only by a licensed and certied home and community
support services agency participating in the CSHCN Services Program.
Home health nursing services are limited to 200 hours per client per
calendar year. Up to 200 additional hours of service per client per cal-
endar year may be approved with documented justication of need and
cost effectiveness.
(S) Hospice care. Hospice care includes palliative care
for clients with a presumed life expectancy of six months or less during
the last weeks and months before death. Services apply to care for
the hospice terminal diagnosis condition or illnesses. Treatment for
conditions unrelated to the terminal condition or illnesses is unaffected.
Hospice care must be prescribed by a practitioner licensed to do so who
also is enrolled as a CSHCN Services Program provider.
(4) Care management.
(A) Medical home. Each CSHCN Services Program
client should receive care in the context of a medical home.
(i) Comprehensive coordinated health care of
infants, children, and adolescents should encompass the following
services:
(I) provision of preventive care, including but
not limited to, immunizations; growth and development assessments;
appropriate screening health care supervision; client and parental
counseling about health care supervision; and client and parental
counseling about health and psychological issues;
(II) assurance of ambulatory and inpatient care
for acute illness, 24 hours a day, seven days a week (including after
hours and weekends);
(III) provision of care over an extended period of
time to enhance continuity;
(IV) identication of the need for sub-specialty
consultation and referrals, provision of medical information about the
client to the consultant, evaluation of the consultant’s recommenda-
tions, implementation of recommendations that are indicated and ap-
propriate, and interpretation of the consultant’s recommendations for
the family;
(V) interaction with school and community agen-
cies to assure that the special health needs of the client are addressed;
and
(VI) maintenance of a central record and data-
base containing all pertinent medical information about the client, in-
cluding information about hospitalizations.
(ii) The CSHCN Services Program may require pe-
riodic reports from the medical home.
(B) Case management. Case management services may
be made available to program clients through public health regional
ofces or other resources to assist clients and their families in obtaining
adequate and appropriate services to meet the client’s health and related
services needs. The program will make available case management as
needed/ desired to all clients who are eligible for health care benets
(includes clients who are on the waiting list for health care benets).
The program also may make available case management services to
clients who are not eligible for the program’s health care benets.
(5) Family support services. Family support services in-
clude disability-related support, resources, or other assistance and may
be provided to the family of a client with special health care needs.
(A) Eligibility. A client is eligible to receive family
support services if:
(i) the client is not receiving services from a Med-
icaid home and community-based waiver program, and the requested
service does not duplicate services received from other family support
programs, such as the In-Home and Family Support program, the Pri-
mary Home Care Program, or the Medically Dependent Children’s Pro-
gram; and
(ii) the client’s family collaborates with the assigned
case manager to identify and pursue other sources of support and to
develop a family assessment and service plan.
(B) Processing and evaluation of requests.
(i) Families of clients indicate their need for family
support services.
(ii) In each public health region or other designated
subdivision of the state, requests for family support services are pro-
cessed in chronological order by the date of the request.
(iii) All requests for family support services must be
prior authorized (approved by the CSHCN Services Program prior to
delivery).
(iv) While there is a waiting list for health care ben-
ets, limitations in reimbursement and/or prior authorization may be
instituted as provided in §38.16 of this title.
(v) Some services or items may require a written
statement from a physician, physical therapist, occupational therapist,
and/or other healthcare professional to establish the disability-related
nature of the request.
(vi) Some services or items may require written bids.
(vii) Persons requesting assistance are responsible
for collaborating with their case managers as necessary so that an ac-
curate determination can be made in a timely manner.
(viii) Families shall be notied in writing of the out-
come of their requests.
(ix) Families have the right to appeal a decision as
described in §38.13 of this title (relating to Right of Appeal).
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(C) Service plan and cost allowances.
(i) In order to obtain prior authorization for family
support services, the case manager and the client/family must develop
a family assessment and service plan.
(ii) The CSHCN Services Program may establish
annual cost allowances based upon the client’s/family’s level of
assessed need for family support services, not to exceed:
(I) one-time assistance of up to $3,600 per eligi-
ble client for minor home remodeling; and
(II) assistance of up to $3,600 per calendar year
per eligible client to purchase other allowable services. This limit may
increase to no more than $7,200 for the purchase of vehicle lifts and
modications;
(iii) Service plan cost allowances may be prorated
for plans that cover less than one calendar year.
(iv) Disbursement of assistance:
(I) may be in a lump sum or on a periodic basis;
(II) may be made to the family or to the vendor
enrolled as a CSHCN Services Program provider; and
(III) may be reduced by the amount of a cost-
sharing requirement, if applicable.
(v) Reimbursement rates for providers are estab-
lished by the client/family and the selected provider in collaboration
with the case manager.
(vi) The annual family assessment and service plan
may be amended at any time, but will be reevaluated by the client/fam-
ily and case manager at least annually to coincide with the client’s reap-
plication for the CSHCN Services Program.
(D) Allowable services.
(i) Family support services for CSHCN Services
Program clients and their families include those allowable services
and items that:
(I) are above and beyond the scope of usual
needs (i.e., basic clothing, food, shelter, medical care, and education);
(II) are necessitated by the client’s medical con-
dition or disability; and
(III) directly support the client’s living in his/her
natural home and participating in family life and community activities.
(ii) Family support services may not be used to sup-
plant services available through other public or private programs, but
may be used to supplement services provided by other programs.
(iii) Allowable services include:
(I) respite care;
(II) specialized child care costs for a client in ex-
cess of the prevailing rate for routine child care, including specialized
training for the child care provider;
(III) counseling or training programs or services
that assist the client/family, including parent or family stipends to at-
tend education or training conferences;
(IV) minor home remodeling, limited to the pur-
chase and installation of ramps, widening of doorways, the modica-
tion of bathroom facilities, kitchen modications, and other modica-
tions to increase accessibility and safety;
(V) vehicle lifts and modications consistent
with those available through the Department of Assistive and Reha-
bilitative Services (DARS), limited to lifts, wheelchair tie-downs,
occupant restraints, accessories/modications such as raising roofs
or doors if necessary for lift installation or usage, hand controls, and
repairs of covered modications not related to inappropriate handling
or misuse of equipment and not covered by other resources;
(VI) specialized equipment, including
porch/stair lifts, air purication systems or air conditioners,
positioning equipment, bath aids, supplies prescribed by licensed
practitioners that are not covered through other systems, and other
non-medical disability-related equipment that assists with family
activities, promotes the client’s self-reliance, or otherwise supports
the family;
(VII) other disability-related services that sup-
port permanency planning, independence, and/or participation in
family life and integrated/inclusive community activities.
(E) Unallowable services. Family support funds may
not be used to provide those services that do not relate to the client’s
disability and do not directly support the client’s living in his/her natu-
ral home and participating in family life and integrated/inclusive com-
munity activities. Examples of unallowable services include, but are
not limited to:
(i) items for which a less expensive alternative of
comparable quality is available;
(ii) purchase or lease of vehicles, or vehicle mainte-
nance and repair;




(vi) services in segregated settings other than respite
facilities or camps;
(vii) insurance premiums;
(viii) death benets, burial policies, and funeral ex-
penses;
(ix) costs for allowable services incurred before the
requested family support service is prior authorized;
(x) non-medical foods, routine shelter, routine util-
ities, routine home repairs, routine home appliances, routine furnish-
ings, fences, and yard work;
(xi) medical benet items or services paid for or re-
imbursed by private insurance, Medicaid, Medicare, CHIP, the CSHCN
Services Program or other health insurance programs for which the
client is eligible;
(xii) services, equipment, or supplies that have been
denied by Medicaid, CHIP, or the CSHCN Services Program because
a claim was received after the ling deadline, insufcient information
was submitted, or because an item was considered inappropriate or ex-
perimental;
(xiii) over-the-counter or prescription medications;
(xiv) architectural modications to a public facility;
(xv) school tuition or fees, or equipment/items/ser-
vices that should be provided through the public school system;
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(xvi) items that could endanger the health and safety
of the client;
(xvii) routine child care;
(xviii) computers and software, unless for use as an
assistive technology device or necessary to perform a critical or essen-
tial function such as environmental control, or written or oral commu-
nication, which the client is unable to perform without the computer;
(xix) services provided by an individual under the
age of 18 years or by the client’s parent(s)/guardian(s) or other member
of the client’s household;
(xx) services exclusively to support the care of sib-
lings or other members of the client’s household, but which are not
necessary to meet the medical needs of the client;
(F) Reduction/termination of services. Reasons for ter-
minating or reducing family support services may include, but are not
limited to:
(i) the client no longer meets the eligibility criteria
for the CSHCN Services Program;
(ii) services available through the program are dis-
continued due to budget restrictions;
(iii) While there is a waiting list for health care ben-
ets, limitations in reimbursement and/or prior authorization may be
instituted as provided in §38.16 of this title;
(iv) the client’s family indicates that the need for
family support services no longer exists;
(v) the client moves out of Texas;
(vi) the client is placed in a nursing facility or other
institutional setting for an indenite period of time;
(vii) the client dies;
(viii) the client’s designated case manager is unable
to locate the client/family; or
(ix) the family knowingly does not comply with the
family assessment and service plan, in which case the family may also
be liable for restitution.
(6) Other types of services. The following services also are
available through the CSHCN Services Program.
(A) Ambulance services. Emergency ground,
non-emergency ground and air ambulance services are covered
for the medically necessary transportation of a client. Non-emergency
ambulance transport is covered if the client cannot be transported by
any other means without endangering the health or safety of the client,
and when there is a scheduled medical appointment for medically
necessary care at the nearest appropriate facility. Transportation by
air ambulance is limited to instances when the client’s pickup point
is inaccessible by land, or when great distance interferes with imme-
diate admission to the nearest appropriate medical treatment facility.
Transports to out-of-locality providers are covered if a local facility is
not adequately equipped to treat the client. Out-of-locality refers to
one-way transfers 50 miles or more from point of pickup to point of
destination.
(B) Transportation. The CSHCN Services Program
may provide transportation for a client and, if needed, a responsible
adult, to and from the nearest medically appropriate facility (in Texas
or in the United States 50 or fewer miles from the Texas border) to
obtain medically necessary and appropriate health care services that
are within the scope of coverage of the CSHCN Services Program
and are provided by a CSHCN Services Program enrolled provider.
The lowest-cost appropriate conveyance should be used. The CSHCN
Services Program shall not assist if transportation is the responsibility
of the client’s school district or can be obtained through Medicaid.
Transportation to out-of-state services located more than 50 miles
from the Texas border will not be approved, except as specied in
§38.6(e) of this title (relating to Providers).
(C) Meals and lodging. The CSHCN Services Program
may provide meals and lodging to enable a parent, guardian, or their
designee to obtain inpatient or outpatient care for a client at a facility
located away from their home. The reason for the inpatient or outpa-
tient visit must be directly related to medically necessary treatment for
the client that is provided by program enrolled providers and covered
by the program. Meals and lodging associated with travel to services
that are provided more than 50 miles from the Texas border will not be
approved, except as specied in §38.6(e) of this title.
(D) Transportation of deceased. The CSHCN Services
Program may provide the following services:
(i) transportation cost for the remains of a client who
expires in a CSHCN Services Program approved facility while receiv-
ing CSHCN Services Program health care benets, if the client was not
in the family’s city of residence in Texas, and the transportation cost of
a parent or other person accompanying the remains, from the facility
to the place of burial in Texas that is designated by the parent or other
person legally responsible for interment;
(ii) embalming of the deceased, if required by law
for transportation;
(iii) a cofn meeting minimum requirements, if re-
quired by law for transportation; and
(iv) any other necessary expenses directly related to
the care and return of the client’s remains.
(E) Payment of insurance premiums, coinsurance,
co-payments, and/or deductibles. The CSHCN Services Program
may pay public or private health insurance premiums to maintain
or acquire a health benet plan or other third party coverage for the
client, if the parent/foster parent/guardian/managing conservator is
nancially unable to do so, and if paying for such health insurance can
reasonably be expected to be cost effective for the CSHCN Services
Program. The CSHCN Services Program may pay for coinsurance and
deductible amounts when the total amount paid (including all payers)
to the provider does not exceed the maximum allowed by the CSHCN
Services Program for the covered service. The CSHCN Services
Program may reimburse clients for co-payments paid for covered
services. The CSHCN Services Program may not pay premiums,
deductibles, coinsurance or co-payments for clients enrolled in CHIP.
(c) Services not covered. Services which are not covered by
the CSHCN Services Program even though they may be medically nec-
essary for and provided to a client include, but are not limited to:
(1) treatments which are considered experimental or inves-
tigational;
(2) chiropractic services;
(3) care for premature infants;
(4) care for alcohol or substance abuse;
(5) pregnancy prevention, except when medically neces-
sary for the specic treatment of a condition meeting the parameters of
the "child with special health care needs" denition;
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(6) maternity care services specic to routine pregnancy
care, labor and delivery, and maternal post-partum care;
(7) infertility treatment;
(8) services provided by a nursing home/facility; and
(9) services provided while the client is in the custody of or
incarcerated by any municipal, county, state, or federal governmental
entity. Case management or prior approved family support services
not provided by the governmental entity, that are needed during the
time when a client is transitioning from custody or incarceration into a
community living setting, may be covered.
(d) Service authorization. The CSHCN Services Program may
require authorization (including prior authorization) of reimbursement
for selected services for clients.
(1) Provider’s responsibility. A CSHCN Services Program
provider must request services in specic terms on department-pre-
pared forms so that an authorization may be issued and sufcient
monies encumbered to cover the cost of the service. If a service is
authorized, payment may be made to the provider as long as the service
is not covered by a third party resource, and all billing requirements
are met. Program authorization should not be considered an absolute
guarantee of payment. Once a service is delivered and if the service
requires authorization for payment, the authorization request for that
service must be submitted within 95 days of the date of service.
(2) Required prior authorization for selected services. At
the CSHCN Services Program’s option, selected services may require
authorization prior to the delivery of services in order for payment to
be made. Prior authorization requests must be submitted prior to the
date of service.
(3) While there is a waiting list for health care benets, lim-
itations in reimbursement and/or prior authorization may be instituted
as provided in §38.16 of this title.
(4) Denied authorization requests are authorization re-
quests which are incomplete, submitted on the wrong form, lack
necessary documentation, contain inaccurate information, fail to meet
authorization request submission deadlines, and/or are for ineligible
persons, services, or providers, and/or are for clients who do not qual-
ify for the health care benet requested. Denied authorization requests
may be corrected and resubmitted for reconsideration. However,
authorization requests must meet authorization request submission
deadlines. If the results of the reconsideration process are unsatis-
factory, denied authorization requests may be appealed according to
§38.13 of this title (relating to Right of Appeal).
(e) Pilot projects. The CSHCN Services Program may initi-
ate and participate in pilot projects to determine the scal impact of
changes in eligibility criteria and the types of services provided. New
projects are possible only if funds are available in the current scal
year. All pilot projects are limited to no more than 10% of the scal
year appropriation.
§38.6. Providers.
(a) General requirements for participation. The Children with
Special Health Care Needs Services (CSHCN) Act, Health and Safety
Code, §35.004, authorizes the approval of physicians, dentists, podia-
trists, dietitians, facilities, specialty centers, and other providers to par-
ticipate in the CSHCN Services Program according to its criteria and
procedures.
(1) Providers seeking approval for CSHCN Services Pro-
gram participation must submit a completed application to the CSHCN
Services Program or its designee, including a signed provider agree-
ment and all documents requested on the application.
(2) All approved CSHCN Services Program providers
must agree to abide by CSHCN Services Program rules and regu-
lations, and not to discriminate against clients based on source of
payment.
(3) All CSHCN Service Program providers must agree to
accept the CSHCN Services Program allowed amount of payment (re-
gardless of payer) as payment in full for services provided to CSHCN
Services Program clients. Providers may collect allowable insurance
or health maintenance organization co-payments in accordance with
those plan provisions. Providers may not request or accept payment
from the client or client’s family for completing any CSHCN Services
Program forms.
(4) The CSHCN Services Program is the payer of last re-
sort, and CSHCN Services Program providers must agree to utilize all
other public or private benets available to the client, including but not
limited to Medicaid or Medicaid waiver programs, CHIP, or Medicare,
and casualty or liability coverage prior to requesting payment from the
CSHCN Services Program. Providers must agree to attempt to col-
lect payment from the payer of other benets. The CSHCN Services
Program may pay for certain services for which other benets may be
available but have not been denitively determined. If other benets
become available after the CSHCN Services Program has paid for the
services, the CSHCN Services Program shall recover its costs directly
from the payer of other benets or shall request the provider of services
to collect payment and reimburse the CSHCN Services Program.
(5) Overpayments made on behalf of clients to CSHCN
Services Program participating providers must be reimbursed to the
CSHCN Services Program refund account by lump sum payment or,
at the discretion of the department, in monthly installments or out of
current claims due to be paid the provider. All providers must consent
to on-site visits and/or audits by CSHCN Services Program staff or its
designees.
(6) All CSHCN Services Program providers of services
also covered by Medicaid must enroll and remain enrolled as Title
XIX Medicaid providers. In order to be reimbursed by Medicaid as the
primary payer, a provider must be enrolled on the date of service. The
CSHCN Services Program will not reimburse an enrolled provider for
any service covered under Medicaid that was provided to a CSHCN
Services Program client eligible for Medicaid at the time of service.
If a service covered by the CSHCN Services Program is not covered
by Medicaid, the provider of that service is not required to enroll as
a Medicaid provider. Any provider excluded by Medicaid for any
reason shall be excluded by the CSHCN Services Program.
(7) If a license or certication is required by law to practice
in the State of Texas, the provider must maintain the required license
or certication.
(8) All providers shall be responsible for the actions
of members of their staffs who provide CSHCN Services Program
services.
(9) Any provider may withdraw from CSHCN Services
Program participation at any time by so notifying the CSHCN Services
Program in writing.
(b) Denial, modication, suspension, and termination of
provider approval.
(1) The CSHCN Services Program may deny, modify, sus-
pend, or terminate a provider’s approval to participate for the following
reasons:
(A) submitting false or fraudulent claims;
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(B) failing to provide and maintain quality services or
medically acceptable standards;
(C) not adhering to the provider agreement signed at the
time of application or renewal for CSHCN Services Program partici-
pation;
(D) disenrollment as a Medicaid provider; or
(E) violation of the standards of this chapter.
(2) The CSHCN Services Program may deny or suspend
approved provider status based on the CSHCN Services Program’s
knowledge of disciplinary action taken against the provider by the li-
censing authority under which the provider practices in the State of
Texas or by the Texas Medicaid Program.
(3) Prior to taking an action to deny, modify, suspend, or
terminate the approval of a provider, the CSHCN Services Program
shall give the provider written notice of an opportunity of appeal in
accordance with §38.13 of this title (relating to Right of Appeal). In
addition, a fair hearing is available to any provider for the resolution of
conict between the CSHCN Services Program and the provider.




(3) advanced practice nurses;
(4) mental/behavioral health professionals, including psy-
chiatrists, licensed psychologists, licensed clinical social workers, li-




(7) inpatient rehabilitation centers;
(8) ambulatory surgical centers;
(9) renal dialysis centers;
(10) orthotists and prosthetists;
(11) pharmacies;
(12) dietitians;
(13) medical supply and/or equipment companies;
(14) optometrists and opticians;
(15) licensed speech-language pathologists and audiolo-
gists;
(16) hearing aid professionals (limited to physicians and
those audiologists who are tters and dispensers and enrolled as Pro-
gram for Amplication for Children of Texas providers);
(17) occupational therapists and physical therapists;
(18) certied respiratory care practitioners;
(19) certied home and community support services agen-
cies;
(20) hospice care providers;
(21) ambulance providers;
(22) transportation companies or providers;
(23) meal and lodging facilities; and
(24) funeral homes.
(d) Requirements for specialty centers.
(1) The CSHCN Services Program may accept as partici-
pating providers diagnostically specic specialty centers, such as bone
marrow or other transplant centers, approved under the credentialing
and/or approval standards and processes of the Texas Medicaid Pro-
gram, if such specialty centers also submit a CSHCN Services Program
provider enrollment application.
(2) Other specialty center standards. The CSHCN Services
Program may establish standards to insure quality of care for children
with special health care needs in the comprehensive diagnosis and treat-
ment of specic medical conditions for specialty centers with Texas
Medicaid Program separate credentialing standards as well as other
specialty centers for which the Texas Medicaid Program has not es-
tablished separate credentialing or approval standards for providers.
(e) Out-of-state coverage.
(1) Fifty or fewer miles from the Texas state border. For
clients who would otherwise experience nancial hardship or be sub-
ject to clear medical risk, the CSHCN Services Program may cover ser-
vices that are within the scope of the program and provided by health
care providers in New Mexico, Oklahoma, Arkansas, or Louisiana lo-
cated 50 or fewer miles from the Texas state border.
(2) More than 50 miles from the Texas state border. The
manager of the department unit having responsibility for oversight of
the CSHCN Services Program may approve coverage of services that
are within the scope of the CSHCN Services Program and provided by
health care providers located within the United States and more than
50 miles from the Texas border in unique circumstances in which the
CSHCN Services Program participating physician(s), the client, parent
or guardian, and the CSHCN Services Program medical director agree
that:
(A) an out-of-state provider is the provider of choice for
quality care;
(B) the medical literature indicates that the out-of-state
treatment is accepted medical practice and is anticipated to improve the
client’s quality of life;
(C) the same treatment or another treatment of equal
benet or cost is not available from Texas CSHCN Services Program
providers; and
(D) the out-of-state treatment should result in a de-
crease in the total projected CSHCN Services Program cost of the
client’s treatment.
(3) The limitations of this paragraph do not apply to cover-
age for or payment to CSHCN Services Program providers of selected
products or devices including, but not limited to, medical foods or hear-
ing amplication devices, which either are always less costly and/or are
only available, from out-of-state sources.
(4) For CSHCN Services Program reimbursement, all pro-
gram policies and procedures will apply, including the requirement that
all providers be CSHCN Services Program participating providers, as
dened by this section.
(5) The CSHCN Services Program may cover costs of
transportation and associated meals and lodging for a client and, if
necessary, a responsible adult for travel to and from the location of
out-of-state services that meet the program approval parameters in this
subsection. Travel costs will be negotiated, with approval of specic
travel options based on overall cost effectiveness.
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§38.16. Procedures to Address CSHCN Services Program Budget
Alignment.
(a) The department shall analyze actuarial cost projections
concerning CSHCN Services Program administrative and client ser-
vices to estimate the amount of funds needed in the scal year by the
program to serve CSHCN Services Program clients and shall monitor
such program cost projections and funding analyses at least monthly
to determine whether the estimated amount of funds needed by the
program will:
(1) exceed the program’s appropriated funds and other
available resources for the scal year; or
(2) be less than the program’s appropriated funds and other
available resources for the scal year.
(b) When the CSHCN Services Program projects that the esti-
mated amount of funds needed in the scal year by the program to serve
CSHCN Services Program clients will exceed the program’s appropri-
ated funds and other available resources for the scal year, the pro-
gram shall use the following methodology to reduce/ limit the amount
of funds to be expended by the program:
(1) give clients and providers who will be directly affected
written notice of any reductions or limitations of services, coverage,
and/or reimbursements;
(2) take the following actions in the order listed only until
the projected amount of funds to be expended by the program approx-
imately equals, but does not exceed, the program’s appropriated funds
and other available resources:
(A) implement administrative efciencies, while avoid-
ing changes which may jeopardize the quality and integrity of CSHCN
Services Program service delivery;
(B) establish and administer a waiting list for health
care benets according to the procedures in this section;
(C) at the same time the waiting list is established:
(i) provide only limited prior authorization for fam-
ily support services for ongoing clients, as determined by the medical
director or other designated medical staff, only in order to continue ser-
vices already being provided at the time the waiting list is established,
and/or when the specic services are required to prevent out-of-home
placement of the client (as documented by the CSHCN Services Pro-
gram regional case management staff/ contractors), and/or when the
provision of such services is cost effective for the program;
(ii) disallow prior authorization (coverage) of diag-
nosis and evaluation services for applicants who qualify for up to 60
days of program coverage for diagnosis and evaluation services only
and refer such applicants to case management services; and
(iii) allow limited prior authorization of diagnosis
and evaluation services on a short-term basis, only when such infor-
mation is needed to assess whether clients on the waiting list have "ur-
gent need for health care benets" as described in subsection (e) of this
section and only with prior authorization and approval by the medical
director or other designated medical staff.
(D) place new applicants or re-applicants with lapsed
eligibility who are determined eligible for program health care benets
(new clients for health care benets) on the waiting list. These clients
will be ordered on the waiting list according to the date/time the client
is determined eligible for program health care benets;
(E) reduce/limit reimbursements for contractual service
providers, while avoiding changes which may jeopardize the integrity
of the contractor base and thereby decrease client access to services;
(F) place clients who are eligible to receive CSHCN
Services Program health care benets and who currently are not on
the waiting list (ongoing clients for health care benets) on the waiting
list. These clients will be ordered on the waiting list according to the
original date/time that starts the client’s latest uninterrupted sequence
of eligibility for program health care benets, and in the following or-
der of movement to the waiting list:
(i) ongoing clients for health care benets who have
one or more sources of substantial health insurance coverage (such as
Medicaid/ CHIP/ or other private health insurance similar in scope) in
addition to the CSHCN Services Program (not including those ongo-
ing clients for whom the CSHCN Services Program pays the insurance
premiums);
(ii) ongoing clients for health care benets in the fol-
lowing order by age groups: 21 years of age or older; 20 years of age;
19 years of age; 18 years of age; and
(iii) all other ongoing clients for health care benets
who do not have an urgent need for health care benets;
(G) employ additional measures to reduce/ limit the
amount of funds to be expended by the program as directed by rule.
(c) If the procedures described in subsection (b)(2)(A) - (F) of
this section enable the program to project that the estimated amount
of funds to be expended by the program in the scal year approxi-
mately equals, but does not exceed, the program’s appropriated funds
and other available resources, the program shall take the following ad-
ditional steps in order to provide health care benets to as many clients
with urgent need for health care benets as possible who are currently
on the waiting list.
(1) generate cost savings by taking the following steps in
the order listed:
(A) give clients and providers who will be directly af-
fected written notice of any reductions or limitations of services, cov-
erage, and/or reimbursements;
(B) reduce/limit reimbursements for contractual service
providers, while avoiding changes which may jeopardize the integrity
of the contractor base and thereby decrease client access to services;
(C) employ additional measures to generate cost sav-
ings as directed by rule.
(2) utilize cost savings generated to remove as many clients
with urgent need for health care benets as possible from the waiting
list and provide health care benets to those clients. Clients with ur-
gent need for health care benets shall be removed from the waiting
list according to the original date/time that starts the client’s latest un-
interrupted sequence of eligibility for program health care benets and
in the following group order:
(A) clients who are less than 21 years old and who have
an urgent need for health care benets, as described in subsection (e)
of this section;
(B) clients who are 21 years of age or older and who
have an urgent need for health care benets, as described in subsection
(e) of this section;
(3) provide health care benets (which may or may not in-
clude coverage of outstanding bills for health care benets) for clients
with urgent need for health care benets who are removed from the
waiting list;
(A) as long as program cost savings funds are available;
and
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(B) if the outstanding bills for health care benets are
for dates of service that are within the time period that program cost
savings funds are available and provided the client was eligible for
program health care benets at the time of the dates of service;
(4) provide limited health care benets and/or payment of
outstanding bills for health care benets for clients with urgent need
for health care benets who are on the waiting list and remain on the
waiting list. The program’s coverage of such health care benets may
be limited in scope, amount, and duration and is not intended to be
sustained over time. If limited health care benets coverage includes
coverage of family support services, the coverage of family support
services must be limited according to the parameters set forth in sub-
section (b)(2)(C)(i) of this section. Clients with urgent need for health
care benets who are on the waiting list will be served in the same order
used in paragraph (2) of this subsection to remove clients with urgent
need for health care benets from the waiting list. This coverage may
be provided to clients with urgent need on the waiting list prior to or
at any point during activities described by paragraphs (2) - (3) of this
subsection only:
(A) when projected cost savings funds are projected to
be insufcient to remove clients with urgent need for health care bene-
ts (or additional clients with urgent need for health care benets) from
the waiting list and maintain continuous program health care benets
coverage for those clients or when projected cost savings funds may
lapse if not expended in this manner;
(B) as long as program cost savings funds are available;
and
(C) if the outstanding bills for health care benets are
for dates of service that are within the time period that program cost
savings funds are available and provided the client was eligible for
program health care benets at the time of the dates of service.
(d) When the CSHCN Services Program projects that the es-
timated amount of funds to be expended by the program in the scal
year is less than the program’s appropriated funds and other available
resources due to the cost reduction, limitation, or deferral procedures
implemented according to subsections (b) or (c) of this section, or the
program’s receipt of additional funding, or funding analysis resulting
in a projected amount of unobligated funds, the program shall increase
the amount of funds to be expended by the program.
(1) In an effort to expend unobligated funds (except for un-
obligated funds resulting from program actions taken according to sub-
section (c) of this section) the program shall utilize the following steps
in the order listed only until the program projects that the estimated
amount of unobligated funds will be expended by the program during
the scal year:
(A) take clients off the waiting list according to the orig-
inal date/time that starts the client’s latest uninterrupted sequence of
eligibility for program health care benets and in the following group
order:
(i) clients who are less than 21 years old and who
have an urgent need for health care benets, as described in subsection
(e) of this section;
(ii) clients who are 21 years of age or older and who
have an urgent need for health care benets, as described in subsection
(e) of this section;
(iii) all other clients who are less than 21 years old
who do not have an urgent need for health care benets; and
(iv) all other clients who are 21 years of age or older
who do not have an urgent need for health care benets;
(B) provide health care benets for clients taken off the
waiting list as long as program unobligated funds are available;
(C) provide limited health care benets for clients who
are on the waiting list and remain on the waiting list; and/or payment
of outstanding bills for health care benets for clients who are on the
waiting list and remain on the waiting list; and/or payment of outstand-
ing bills for health care benets for clients who have been taken off the
waiting list. The program’s coverage of such health care benets may
be limited in scope, amount, and duration and is not intended to be
sustained over time. If limited health care benets coverage includes
coverage of family support services, the coverage of family support
services must be limited according to the parameters set forth in sub-
section (b)(2)(C)(i) of this section. This coverage may be provided at
any point during activities described by subparagraphs (A) and (B) of
this paragraph only:
(i) when projected unobligated funds are projected
to be insufcient to take clients (or additional clients) off the waiting
list and maintain continuous program health care benets coverage for
those clients or when projected unobligated funds may lapse if not ex-
pended in this manner;
(ii) as long as program unobligated funds are avail-
able; and
(iii) if the outstanding bills for health care benets
are for dates of service that are within the time period that program
unobligated funds are available and provided the client was eligible for
program health care benets at the time of the dates of service;
(D) if the CSHCN Services Program projects that the
amount of funds to be expended by the program in the scal year will
be less than the program’s appropriated funds and other available re-
sources after no clients eligible for CSHCN Services Program health
care benets remain on the waiting list, the program may take the fol-
lowing actions in the following order:
(i) eliminate limitations on prior authorization for
family support services;
(ii) provide prior authorized coverage of diagnosis
and evaluation services for applicants who qualify for up to 60 days of
program coverage for diagnosis and evaluation services only;
(iii) remove any of the additional measures taken to
reduce/ limit the amount of funds to be expended by the program as
directed by rule;
(iv) remove any reductions/ limitations to contractor
reimbursements that have been implemented; and
(v) expand program services.
(2) In an effort to expend unobligated funds resulting from
program actions taken according to subsection (c) of this section (unob-
ligated cost savings funds that remain after all clients with urgent need
for health care benets have been removed from the waiting list and
provided health care benets) the program shall utilize the following
steps in the order listed only until the program projects that the esti-
mated amount of unobligated funds will be expended by the program
during the scal year:
(A) take additional clients off the waiting list accord-
ing to the original date/time that starts the client’s latest uninterrupted
sequence of eligibility for program health care benets and in the fol-
lowing group order:
(i) clients who are less than 21 years old who do not
have an urgent need for health care benets and who are clients who
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were placed on the waiting list when they were ongoing clients and
who have had no lapse in eligibility while on the waiting list;
(ii) clients who are 21 years of age or older who do
not have an urgent need for health care benets and who are clients
who were placed on the waiting list when they were ongoing clients
and who have had no lapse in eligibility while on the waiting list;
(B) provide health care benets (which may or may not
include coverage of outstanding bills for health care benets) as stipu-
lated in paragraph (1)(B) of this subsection for these clients taken off
the waiting list;
(C) provide limited health care benets for clients iden-
tied in subparagraph (A)(i) and (ii) of this paragraph who are on the
waiting list and remain on the waiting list; and/or payment of outstand-
ing bills for health care benets for clients identied in subparagraph
(A)(i) and (ii) of this paragraph who are on the waiting list and remain
on the waiting list; and/or payment of outstanding bills for health care
benets for clients who have been taken off the waiting list. The pro-
gram’s coverage of such health care benets may be limited in scope,
amount, and duration and is not intended to be sustained over time. If
limited health care benets coverage includes coverage of family sup-
port services, the coverage of family support services must be limited
according to the parameters set forth in subsection (b)(2)(C)(i) of this
section. This coverage may be provided at any point during activities
described by subparagraphs (A) and (B) of this paragraph and only as
stipulated in paragraph (1)(C)(i) - (iii) of this subsection;
(D) remove any of the additional measures taken to gen-
erate cost savings by rule according to subsection (c)(1)(C) of this sec-
tion; and
(E) remove any reductions/ limitations to contractor re-
imbursements that have been implemented.
(e) The program shall establish a protocol to be used by the
medical director or other designated medical staff to determine whether
a client has an "urgent need for health care benets" by considering
criteria including, but not limited to, the following:
(1) the physician or dentist who signs the client’s applica-
tion and/or the treating physician/dentist attests and/or documents the
physician/dentist’s determination that delay in receiving health care
benets could result in loss of life, permanent increase in disability,
or intense pain/suffering;
(2) the client/family states that no other source of health
insurance coverage is available to the client;
(3) information on the application for health care benets
indicates the complexity of the client’s condition and/or need for care;
(4) information received from CSHCN Services Program
regional case management staff/contractors supports other information
gathered and/or indicates that a delay in health care benets could rea-
sonably be expected to result in an out-of-home placement/ institution-
alization of the client because the family cannot continue to care for
the client; and
(5) information obtained from diagnosis and evaluation
services as prior authorized by the program medical director or other
designated medical staff.
(f) The CSHCN Services Program central ofce may establish
and administer the waiting list for health care benets to address a bud-
get shortfall.
(1) In order to facilitate contacting clients on the waiting
list, the CSHCN Services Program shall collect information including,
but not limited to the following:
(A) the client’s name, address, and telephone number;
(B) the name, address, and telephone number of a con-
tact person other than the client;
(C) the date of the client’s earliest application for health
care benets;
(D) the date on which the client became eligible for
health care benets;
(E) the client’s functional limitations or needs;
(F) the range of services needed by the client; and
(G) a date on which the client is scheduled for reassess-
ment.
(2) The waiting list is maintained continually from one s-
cal year to the next. Clients must maintain eligibility for health care
benets to remain on the waiting list. A lapse of eligibility for health
care benets constitutes loss of position on the waiting list.
(3) The program shall refer clients on the waiting list to
other possible sources of services, and shall contact waiting list clients
periodically to conrm their continuing need for CSHCN Services Pro-
gram services.
(4) The program will offer case management services as
needed/desired to all clients who are eligible for health care benets,
including those on the waiting list for health care benets.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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CHAPTER 39. PRIMARY HEALTH CARE
SERVICES PROGRAM
SUBCHAPTER A. TEXAS PRIMARY HEALTH
CARE SERVICES ACT PROGRAM RULES
25 TAC §§39.1 - 39.22
The Executive Commissioner of the Health and Human Ser-
vices Commission (commission) on behalf of the Department of
State Health Services (department) adopts the repeal of §§39.1-
39.22 and new §§39.1-39.11, concerning the provision of pri-
mary health care services in this state without changes to the
proposed text as published in the February 24, 2006, issue of
the Texas Register (31 TexReg 1165) and, therefore, the sec-
tions will not be republished.
BACKGROUND AND PURPOSE
The repeal and new sections are necessary to comply with
Health and Safety Code, Chapter 31, which directs the de-
partment to establish a program to provide primary health care
services to eligible individuals. The Primary Health Care Ser-
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vices Program provides access to basic health care services for
individuals whose incomes do not exceed 150% of the Federal
Poverty Level residing in Texas who are unable to access the
same care through other funding sources or programs.
Since legal, policy, and operational issues have changed sig-
nicantly since the rules were adopted in 1986, the department
determined that review and revision of the subchapter could be
accomplished most effectively by proposing the repeal of the ex-
isting sections in the subchapter and proposing new language
to remove outdated information and replace it with current infor-
mation in a better-organized manner.
Government Code, §2001.039, requires that each state agency
review and consider for re-adoption each rule adopted by that
agency pursuant to the Government Code, Chapter 2001 (Ad-
ministrative Procedure Act). Sections 39.1-39.22 have been re-
viewed, and the department has determined that reasons for
adopting the sections continue to exist because rules on this sub-
ject are needed.
SECTION-BY-SECTION SUMMARY
Section 39.1 introduces the subchapter and states a purpose
and mission for the provision of primary health care services as
prescribed by Health and Safety Code, Chapter 31.
Health and Safety Code, §31.002, authorizes the department to
dene terms as necessary to administer the chapter. Section
39.2 denes specic terms used throughout the subchapter that
pertain to the delivery of primary health care services by the de-
partment.
Health and Safety Code, §31.003 and §31.005, direct the depart-
ment to adopt rules to guide the effective and efcient provision
of services. Section 39.3 includes general requirements for the
provision of primary health care services and a prioritization of
the types of services that, at a minimum, must be provided to
recipients because the department faces budgetary limitations.
These fundamental services consist of diagnosis and treatment,
emergency services, family planning services, preventive health
services, health education, and diagnostic services. The re-
quirements also include criteria, such as geographic area, so-
cioeconomic status and available community resources, to guide
where and to whom services should be provided, based upon
unmet needs. If the department determines that existing com-
munity resources are unavailable or unable to meet the primary
health care needs of the population in need, the department may
deliver services directly to eligible individuals. Section 39.3 also
claries that recipients eligible for Medicare Part D must receive
prescription drug benets according to Medicare regulations if
the provider offers supplemental prescription drug benets as
part of the department’s primary health care program.
As required by Health and Safety Code, §31.004 and §31.006,
§39.4 outlines the process and requirements for the provision of
contracts to providers that deliver primary health care services.
Services may be delivered through a network of providers, di-
rectly by the department, or by a combination of both to ensure
recipients are able to receive necessary services. The depart-
ment must contract for services using a Request for Proposals
process in accordance with state law and department policy. The
department may deny, modify, suspend or terminate provider
contracts for cause, and an applicant or current contractor that is
aggrieved in relation to the award of a contract may le a protest
in accordance with department policy.
Section 39.5 delineates the circumstance in which the depart-
ment is obligated to reimburse providers for contracted services
rendered and the timeframe in which providers can expect to re-
ceive payment.
Health and Safety Code, §§31.007-31.008, require the depart-
ment to adopt rules relating to application procedures and el-
igibility criteria for potential program recipients. Section 39.6
states an individual must be in nancial need and be a Texas
resident in order to be eligible for program services. Individu-
als found ineligible for services may reapply at any time. The
section also states that providers are required to assist appli-
cants in completing the application process, provide coverage if
the applicant meets eligibility criteria, determine if the applicant
is eligible for Medicare Part D coverage, and provide services to
potentially-eligible individuals with immediate medical needs. Al-
though providers may collect co-payments from eligible individ-
uals receiving services, no one shall be denied services based
on an inability to pay, and pre-treatment deposits and/or pay-
ments are prohibited. The section explains that providers that
offer supplemental prescription drug coverage as part of their
primary health care program may reimburse eligible recipients
for co-payments made for medications under Medicare Part D
upon availability of funds.
Section 39.7 outlines the criteria necessary to maintain eligibil-
ity for program services. Recipients must continue to be in -
nancial need and reside in Texas. Recipients are required to
inform their providers of changes in address, health insurance
coverage, employment, income, and family composition to en-
sure continued eligibility for services.
Health and Safety Code, Chapter 31, requires that primary
health care services must be provided, to the greatest extent
possible, to low-income individuals who are not eligible for
similar services through other publicly-funded programs and
who do not have another source of support. In order to assure
that the department is the payer of last resort, §39.8 mandates
coordination of benets between the department, providers
of other benets programs, and person(s) who have a legal
obligation to nancially support the recipient.
Section 39.9 describes the terms under which services to recipi-
ents and applicants may be denied, modied, suspended, or ter-
minated as required by Health and Safety Code, §31.009. Appli-
cants who intentionally provide false or incomplete information,
recipients that are no longer eligible for services, and recipients
or other persons who have a legal obligation to support a recipi-
ent that do not reimburse the department for services will receive
written notice of the denial, modication, suspension, or termina-
tion of services and an opportunity for a fair hearing.
Section 39.10 establishes the process by which an appeal re-
quested by a recipient or applicant aggrieved by a program de-
cision to deny, modify, suspend, or terminate participation in pro-
gram services will be conducted.
According to Health and Safety Code, §31.015, the department
is required to adopt rules relating to the information a provider
shall report to the department. Section 39.11 states that program
review activities will be conducted to ensure the delivery of ap-
propriate services and evaluate the continued need for services.
The department will require providers to report on the number
of recipients served, demographic information about recipients,
scal and expenditure information, program accomplishments,
and coordination of benets with other providers.
COMMENTS
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The department, on behalf of the commission, has reviewed and
prepared a response to the comment received regarding the pro-
posed rules during the comment period, which the commission
has reviewed and accepts. The commenter was Fort Bend Fam-
ily Health Center, Inc., an organization that contracts with the
department to provide primary health care services. The com-
menter was not against the rules in their entirety; however, the
commenter expressed a concern as discussed in the summary
of comments.
Comment: Concerning §39.6(g), the commenter expressed con-
cern that the rule language would prohibit an agency from col-
lecting co-payments from clients before services are performed.
Response: The commission disagrees and has determined that
the language prohibiting required pre-treatment payments and
deposits does not refer to co-payments, and therefore does not
prohibit a contractor from requesting pre-treatment co-payments
from individuals eligible for program services or persons legally
responsible for them. No change was made as a result of this
comment.
LEGAL CERTIFICATION
The Department of State Health Services General Counsel,
Cathy Campbell, certies that the rules, as adopted, have been
reviewed by legal counsel and found to be a valid exercise of
the agencies’ legal authority.
STATUTORY AUTHORITY
The repeals are adopted under the Health and Safety Code,
§31.004(a), which authorizes the Executive Commissioner of the
Health and Human Services Commission to adopt rules neces-
sary to administer Health and Safety Code, Chapter 31; and
Government Code, §531.0055, and Health and Safety Code,
§1001.075, which authorize the Executive Commissioner of the
Health and Human Services Commission to adopt rules and poli-
cies necessary for the operation and provision of health and hu-
man services by the department and for the administration of
Health and Safety Code, Chapter 1001.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER A. PRIMARY HEALTH CARE
SERVICES PROGRAM
25 TAC §§39.1 - 39.11
The new sections are adopted under the Health and Safety
Code, §31.004(a), which authorizes the Executive Commis-
sioner of the Health and Human Services Commission to adopt
rules necessary to administer Health and Safety Code, Chapter
31; and Government Code, §531.0055, and Health and Safety
Code, §1001.075, which authorize the Executive Commissioner
of the Health and Human Services Commission to adopt rules
and policies necessary for the operation and provision of health
and human services by the department and for the administra-
tion of Health and Safety Code, Chapter 1001.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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CHAPTER 460. MISCELLANEOUS
SUBCHAPTER A. TEXAS DEPARTMENT
OF MENTAL HEALTH AND MENTAL
RETARDATION
DIVISION 1. TDMHMR RULEMAKING
25 TAC §§460.1 - 460.8
The Executive Commissioner of the Health and Human Services
Commission, on behalf of the Department of State Health Ser-
vices (department), adopts the repeal of §§460.1 - 460.8, con-
cerning rulemaking by the Texas Department of Mental Health
and Mental Retardation (TDMHMR) without changes to the pro-
posed text that was published in the March 3, 2006, issue of the
Texas Register (31 TexReg 1413), and the sections will not be
published.
BACKGROUND AND PURPOSE
The repeal is necessary to comply with Acts 2003, 78th Legis-
lature, Regular Session, Chapter 198 (House Bill 2292), §1.18
and §1.26, which abolished the TDMHMR, one of the depart-
ment’s legacy agencies, and transferred its rulemaking authority
to the Executive Commissioner of the Health and Human Ser-
vices Commission effective September 1, 2004. Repeal of these
sections is necessary to align the department’s rules more accu-
rately with House Bill 2292.
The rules and this Proposed Preamble were previously pub-
lished as proposed in the Texas Register but expired on
November 10, 2005, before nal adoption and publication oc-
curred. The department reproposed the repeals for publication,
and the Executive Commissioner of the Health and Human
Services Commission approved the reproposal on February
14, 2006. The reproposal was published in the March 3, 2006,
issue of the Texas Register for a 30-day comment period.
SECTION-BY-SECTION SUMMARY
The repeal of §§460.1 - 460.8 is necessary to align the depart-
ment’s rules with the requirements of House Bill 2292 concern-
ing the transfer of rulemaking authority from the TDMHMR to
the Executive Commissioner of the Health and Human Services
Commission.
COMMENTS
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The department, on behalf of the Health and Human Services
Commission, did not receive any comments regarding the pro-
posed rules during the comment period.
LEGAL CERTIFICATION
The Department of State Health Services General Counsel,
Cathy Campbell, certies that the rules(s), as adopted, has
been reviewed by legal counsel and found to be a valid exercise
of the agencies’ legal authority.
STATUTORY AUTHORITY
The adopted repeal is authorized by Acts 2003, 78th Legisla-
ture, Regular Session, Chapter 198 (House Bill 2292), §1.18 and
§1.26, which abolished the Texas Department of Mental Health
and Mental Retardation and transferred its rulemaking author-
ity to the Executive Commissioner of the Health and Human
Services Commission; and Government Code, §531.0055, and
Health and Safety Code, §1001.075, which authorize the Exec-
utive Commissioner of the Health and Human Services Com-
mission to adopt rules and policies reasonably necessary for the
operation and provision of health and human services by the de-
partment and for the administration of Health and Safety Code,
Chapter 1001.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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TITLE 31. NATURAL RESOURCES AND
CONSERVATION
PART 1. GENERAL LAND OFFICE
CHAPTER 1. EXECUTIVE ADMINISTRATION
SUBCHAPTER C. PROCEDURE FOR
PATENTING LAND
31 TAC §1.29, §1.30
The Texas General Land Ofce (GLO) adopts amendments to
31 TAC, Part 1, Chapter 1 relating to Executive Administration,
Subchapter C, relating to Procedure For Patenting Land, §1.29,
relating to Patent Fees, and §1.30, relating to Scrivener’s Error.
The adopted amendments reference 31 TAC, Part 1, Chapter 3,
for fees relating to Patents and eliminate duplication of agency
fees.
The amendments are adopted without changes to the proposed
text published in the March 31, 2006, issue of the Texas Regis-
ter (31 TexReg 2826) and will not be republished. The adopted
amendments provide a reference for fees relating to Procedures
for Patenting Lands currently in §1.29 and §1.30. The GLO re-
cently organized all the fees and costs the agency charges un-
der 31 TAC, Part 1, Chapter 3. The GLO organized the fees
and costs under one rule in order to facilitate the public’s use
of the agency rules, and the public’s understanding of the fees
and costs associated with doing business with the GLO. Upon
review of its rules, the GLO found that the patent fees in 31 TAC
§1.29 and §1.30 were redundant of those found in Chapter 3. In
a continued effort to maintain and organize its rules that facilitate
the public’s ease in access and use of its rules, the GLO adopts
the amendments of 31 TAC §1.29 and §1.30.
No comments were received regarding any of the adopted
amendments to Chapter 1.
The amendments are adopted under §§31.051, 31.064, 51.174
and 52.324 of the Texas Natural Resources Code, which pro-
vides the GLO with authorization to promulgate rules and to set
and collect certain fees.
Texas Government Code, Chapter 552, and Texas Natural Re-
sources Code, Chapters 31, 32, 33, 51 and 52 are affected by
the adopted amendments.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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CHAPTER 3. GENERAL PROVISIONS
SUBCHAPTER C. SERVICES AND PRODUCTS
31 TAC §3.31
The Texas General Land Ofce (GLO) adopts amendments to 31
TAC, Part 1, Chapter 3, relating to General Provisions, Subchap-
ter C, relating to Services and Products, §3.31, relating to Fees.
The amendments are adopted without changes to the proposed
text as published in the March 31, 2006, issue of the Texas Reg-
ister (31 TexReg 2827) and will not be republished.
The adopted amendments will update, revise and include mail-
ing fees for Certied and Registered Mail to reect current United
States Postal Service (USPS) rates. The GLO recently orga-
nized all the fees and costs the agency charges under 31 TAC,
Part 1, Chapter 3. The GLO organized the fees and costs under
one rule in order to facilitate the public’s use of the agency rules,
and the public’s understanding of the fees and costs associated
with doing business with the GLO. Upon review of its rules, the
GLO found that the fees for Registered Mail were old and out-
dated and did not include fees for Certied Mail. In an effort to
eliminate changing the rules to keep abreast of anticipated USPS
rate increases in the future, the GLO amended §3.31(b)(11) to
convey current rates for Certied and Registered Mail. In a con-
tinued effort to maintain and organize its rules that facilitate the
public’s ease in access and use of its rules, the GLO adopts the
amendments of 31 TAC §3.31(b)(11).
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No comments were received regarding the adopted amend-
ments to §3.31.
The amendments are adopted under §§31.051, 31.064, 51.174
and 52.324 of the Texas Natural Resources Code, which pro-
vides the GLO with authorization to promulgate rules and to set
and collect certain fees.
Texas Government Code, Chapter 552, and Texas Natural Re-
sources Code, Chapters 31, 32, 33, 51 and 52 are affected by
the adopted amendments.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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DIVISION 1. LICENSE, PERMIT, AND BOAT
AND MOTOR FEES
31 TAC §53.14
The Texas Parks and Wildlife Commission adopts an amend-
ment to §53.14, concerning Deer Management and Removal
Permits, without changes to the proposed text as published in
the December 23, 2005, issue of the Texas Register (30 TexReg
8626).
The amendment increases the fees for scientic breeder’s per-
mits and renewals of scientic breeder’s permits. The current
fee for a scientic breeder’s permit is $180; the current fee for a
renewal is also $180. The amendment increases the respective
fees to $400. The amendment also eliminates the fees for pur-
chase and transport permits, which have been eliminated.
The past ve years have seen explosive growth in the number
of scientic breeder permits issued by the department. In 2000,
the department issued 385 scientic breeder permits. By 2005,
the numbers had mushroomed to 821 breeder permits. At the
current time there are over 950 permitted scientic breeder facil-
ities in the state. The growth of the program has introduced new
levels of complexity and expense in administering the program,
because keeping track of inventories, transactions, movements,
and records is time-consuming and laborious. At the same time,
the emergence of Chronic Wasting Disease (CWD) as a threat
to native free-ranging deer populations has assumed national
proportions. Within the next ve years, the U.S. Department of
Agriculture is expected to impose mandatory identication and
tracking protocols for captive cervids. Anticipating eventual fed-
eral actions, the Texas Animal Health Commission has published
proposed rules to implement the National Animal Identication
System These developments point to the need for the depart-
ment to develop and implement effective methods for quickly and
efciently gathering, collating, storing, and retrieving the large
and growing amounts of data generated by the industry.
In another rulemaking published elsewhere in this issue, the de-
partment adopts rules implementing disease monitoring proto-
cols, not only in anticipation of federal requirements, but to en-
sure the viability of the deer-breeding industry in this state for the
future. The fee increases, along with the elimination of the fees
for transport and purchase permits, are intended to increase ef-
ciency, but are also necessary to shift the full cost of administer-
ing the program from the department to the regulated community.
Since the inception of the scientic breeder program, the fees
paid by permittees have not generated revenue sufcient to fund
the administrative expenses of the program. Thus, the program
has been subsidized by revenues obtained from sources other
than program participants. Parks and Wildlife Code, §43.355(c),
gives the Texas Parks and Wildlife Commission (Commission)
discretion to set fees for scientic breeder permits. The Commis-
sion has directed that the scientic breeder program be admin-
istered by the department according to a ‘user-benet/user-pay’
model. Therefore, the department has determined that the fee
for a scientic breeder permit (or renewal) should be set at $400.
This value was obtained by taking the estimated cost to the de-
partment of administering and enforcing the provisions of this
subchapter and relevant provisions of the Parks and Wildlife
Code ($297,000, including the development and implementa-
tion of the automated identication and tracking protocols dis-
cussed previously) and dividing that value by the number of sci-
entic breeder permits issued in 2005 (821). The resultant gure
($361.75) was then adjusted upward to account for the annual
revenue lost by the elimination of the transport and purchase
permits ($64,800) and rounded to $400.
The expected results of the rulemaking are increased program
efciency, more efcient and less time-consuming customer ser-
vice, increased opportunity for the use of automation in the sci-
entic breeder program, and the creation of a mechanism to pro-
duce coherent data for a number of useful purposes, such as
disease monitoring.
The amendment to §53.14 will function by establishing a fee of
$400 for the issuance of a scientic breeder’s permit or permit
renewal.
The department received three comments opposing adoption of
the proposed amendment.
One commenter opposed adoption of the proposed amendment
and stated that the $400 fee would stop a lot of people from ob-
taining a permit and suggested a fee of $250. The department
disagrees with the comment and responds that the commission
has directed that the scientic breeder permit program be op-
erated on a user-benet/user-pay basis. Therefore the cost of
administering the program must be borne by program partici-
pants. The department has estimated that the per-permittee
cost of administering the program is approximately $400. No
changes made were made as a result of the comment.
Two commenters opposed adoption of the proposed amendment
and stated that the proposed fee increase was too small. The
department disagrees with the comments and responds that the
commission has directed that the scientic breeder permit pro-
gram be operated on a user-benet/user-pay basis. Therefore
the cost of administering the program must be borne by program
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participants. The department has estimated that the per-permit-
tee cost of administering the program is approximately $400. No
changes made were made as a result of the comments.
The department received 13 comments supporting adoption of
the proposed rule.
The Texas Wildlife Association supported adoption of the pro-
posed rule.
The amendment is adopted under the authority of Parks and
Wildlife Code, Chapter 43, Subchapter L, which provides the
Commission with authority to establish the fees for scientic
breeder permits.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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CHAPTER 65. WILDLIFE
SUBCHAPTER C. PERMITS FOR TRAPPING,
TRANSPORTING, AND TRANSPLANTING
GAME ANIMALS AND GAME BIRDS
31 TAC §65.107, §65.109
The Texas Parks and Wildlife Commission adopts amendments
to §65.107 and §65.109, concerning Permits to Trap, Transport,
and Transplant Game Animals and Game Birds. Section 65.109,
concerning Issuance of Permit, is adopted with changes to the
proposed text as published in the December 23, 2005, issue of
the Texas Register (30 TexReg 8630). Section 65.107 is adopted
without changes and will not be republished.
The changes to §65.109, concerning Issuance of Permit, affect
the provisions governing the circumstances and conditions un-
der which the department may deny or delay permit issuance
or renewal. The change substitutes the indenite article ’a’ for
the indenite pronoun ’any’ as the rst word in subsection (b)(1)
and (2). The change is nonsubstantive. Discussions with the
White-tailed Deer Advisory Committee (WTDAC) have resulted
in changes to subsection (c) that affect the length of time that
persons could be prohibited from obtaining a permit on the basis
of the violations specied within the proposed section. The de-
partment was persuaded that rather than the proposed manda-
tory ve-year period of ineligibility, there should be provision for
lesser periods of ineligibility commensurate with the degree of
severity of the violation. The change therefore alters subsection
(c) to provide that the department may deny permit issuance for
up to ve years for any person convicted of an offense listed in
subsection (b). Proposed subsection (d) provided that the de-
partment could deny or delay permit issuance or permit renewal
to any person who was a defendant in a criminal prosecution for
a violation of Parks and Wildlife Code that is a Class B misde-
meanor, a Class A misdemeanor, or felony. In discussions with
the WTDAC, the department was persuaded by the argument
that pending charges of violations not involving the possession of
live animals should not affect permit processing. Therefore, the
department has chosen to adopt a modied standard that would
allow the department to delay permit issuance or renewal for any
person who is a defendant in a criminal prosecution for a violation
of Parks and Wildlife Code, Chapter 43, Subchapters C, E, L, or
R, or Parks and Wildlife Code, §63.002, but deletes the reference
to other violations of the Parks and Wildlife Code that are Class A
or B misdemeanors or felonies. The change to §65.109 also al-
ters proposed subsection (d) to eliminate the provision allowing
for permit denial on the basis of an applicant’s status as a de-
fendant in a criminal prosecution for certain offenses. The intent
of the department was to prevent persons in the process of po-
tentially becoming ineligible for permit issuance from obtaining a
permit that would otherwise have authorized continued activities
for the period of validity of that permit. The department believes
that simply delaying issuance until the status of the applicant has
been nally decided is acceptable. Therefore, the provision for
denial is being removed from the rule as adopted. Proposed
subsection (e) provided that the department may refuse to grant
a permit to a person the department "has reason to believe" is
acting as a surrogate for another person who is prohibited from
obtaining a permit. The change alters proposed subsection (e)
to replace the phrase "has reason to believe" with the phrase
"has evidence." The change was recommended by the WTDAC.
The department believes that either wording is sufcient to con-
vey the meaning and intent of the rule.
The amendment to §65.107, concerning Permit Applications
and Processing, widens the applicability of the current review
process for permit denials to include decisions by the depart-
ment to delay processing of an application if the applicant is a
defendant in a criminal prosecution for specied violations of
the Parks and Wildlife Code or department regulations. The
amendment is necessary because the proposed amendment to
§65.109 would allow the department to deny permit issuance
on the basis of an applicant’s history of convictions or violations
of certain Parks and Wildlife Code provisions.
The amendment to §65.109, concerning Issuance of Permit,
modies the criteria used by the department to delay permit
processing or issuance to persons on the basis of past convic-
tions or violations of certain Parks and Wildlife Code provisions
or department regulations. The proposed amendment would
allow the department to refuse permit issuance to any person
who applies for a permit to trap, transport, and transplant game
animals and game birds ("Triple T" permit) within ve years of
being nally convicted of or receiving deferred adjudication for a
violation of Parks and Wildlife Code, Chapter 43, Subchapters
C, E, L, or R, or Parks and Wildlife Code, §63.002.
Under current rules, the department does not issue Triple T per-
mits to applicants who have been nally convicted, during the
two-year period immediately preceding the date of application,
of any violation of the provisions governing the use of Triple T
permits. The amendment eliminates the current automatic pro-
hibition and allows permits to be issued at the department’s dis-
cretion; however, the current two-year period of applicability has
been expanded to ve years, the provisions of the subsection
also apply to deferred adjudication in addition to convictions, and
the subsection apply to a wider range of offenses, including of-
fenses involving any permit authorizing the possession of live
animals.
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The amendment also allows the department to refuse to issue a
permit to any person the department has evidence showing that
the person is acting on behalf of or as a surrogate for another
person who is prohibited by the provisions of this subchapter
from engaging in permitted activities. In some cases, persons
who have been prohibited from obtaining certain types of permits
have attempted to continue their activities by using proxies to ob-
tain a permit. The department’s intent is to ensure that persons
the department intends to prevent from engaging in certain ac-
tivities are in fact prevented from doing so. The amendment ap-
plies identical standards to agents. In many cases, permit activi-
ties are conducted by other persons in addition to the permittee.
The department believes in addition to provisions affecting per-
mittees, it is appropriate to prevent persons who have been con-
victed of or received deferred adjudication for an offense which
could result in permit denial from assisting in activities involving
live animals.
The amendment also would authorize the department to delay
the processing of a Triple T application if the applicant is a defen-
dant in a prosecution for a violation of Parks and Wildlife Code,
Chapter 43, Subchapters C, E, L, or R, or Parks and Wildlife
Code, §63.002.
The amendment is part of an overall effort to create uniform cri-
teria for the denial of special permits or permit processing to per-
sons who have been proven to exhibit disregard for statutes gov-
erning the taking or possessing wildlife, including under depart-
ment permits for the possession of live wildlife issued pursuant
to Parks and Wildlife Code, Chapter 43 (scientic, educational,
and zoological permits, Triple T permits, scientic breeder’s per-
mits, and deer management permits), as well as more serious
Parks and Wildlife Code offenses.
However, the department does not intend for a prosecution, con-
viction or deferred adjudication to be an automatic bar to obtain-
ing a permit. The department intends to consider a number of
factors and make such determinations on a case-by-case ba-
sis. The factors that may be considered by the department in
determining whether to delay or deny a permit based on a con-
viction or deferred adjudication would include, but not be limited
to, the seriousness of the offence, the number of offenses, the
existence or absences of a pattern of offenses, the length of time
between the offense and the permit application, the applicant’s
efforts towards rehabilitation, and the accuracy of the information
provided by the applicant regarding the applicant’s prior permit
history.
The amendment to §65.107 will function by expanding the cur-
rent review process to include the review of department deci-
sions to delay processing of permit applications on the that the
applicant is a defendant in a criminal prosecution for specied
violations of the Parks and Wildlife Code or department regula-
tions.
The amendment to §65.109 will function by establishing specic
criteria under which the department may choose to deny or delay
permit issuance or renewal and by establishing specic criteria
under which the department may prohibit persons from acting as
agents in permitted activities, and by allowing the department to
deny permit issuance to an applicant who is determined to be
acting as a surrogate for a person who is prohibited from pos-
sessing a permit or engaging in permitted activities.
The department received two comments opposing adoption of
the proposed rules. Neither commenter offered a specic reason
or rationale for opposition.
The department received 12 comments supporting adoption of
the proposed rules.
The Texas Wildlife Association commented in support of the
rules as adopted.
The amendments are adopted under the authority of Parks and
Wildlife Code, Chapter 43, Subchapter E, which requires the
commission to adopt rules for the content of wildlife stocking
plans, certication of wildlife trappers, and the trapping, trans-
porting, and transplanting of game animals and game birds.
§65.109. Issuance of Permit.
(a) Permits authorized under this subchapter:
(1) will be issued, with the exception of permits to trap,
transport, and process surplus white-tailed deer, only if the activities
identied in the application are determined by the department to be in
accordance with the department’s stocking policy;
(2) will be issued only if the application and any associated
materials are approved by a Wildlife Division technician or biologist
assigned to write wildlife management plans;
(3) do not exempt an applicant from the requirements of
§§55.142 - 55.152 of this title (relating to Aerial Management of
Wildlife and Exotic Animals).
(b) The department may refuse permit issuance or renewal to
any person who within ve years of applying for a Triple T permit has
been nally convicted of or received deferred adjudication for:
(1) a violation of Parks and Wildlife Code, Chapter 43,
Subchapters C, E, L, or R;
(2) a violation of Parks and Wildlife Code that is a Class A
misdemeanor, a Class B misdemeanor, or felony; or
(3) a violation of Parks and Wildlife Code, §63.002.
(c) The department may prohibit any person for a period of
up to ve years from acting as an agent of any permittee if the person
has been convicted of or received deferred adjudication for an offense
listed in subsection (b) of this section.
(d) The department may delay the processing of a permit or
renewal application if the applicant is a defendant in a criminal prose-
cution for:
(1) a violation of Parks and Wildlife Code, Chapter 43,
Subchapters C, E, L, or R; or
(2) a violation of Parks and Wildlife Code, §63.002. an
offense listed in subsection (b) of this section.
(e) The department may refuse to issue a permit to any person
the department has evidence is acting on behalf of or as a surrogate for
another person who is prohibited by the provisions of this subchapter
from engaging in permitted activities.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on May 3, 2006.
TRD-200602491
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SUBCHAPTER D. DEER MANAGEMENT
PERMIT (DMP)
31 TAC §§65.131, 65.132, 65.138
The Texas Parks and Wildlife Commission adopts amendments
to §§65.131, 65.132, and 65.138, concerning Deer Management
Permits (DMP). Section 65.132, concerning Permit Application,
is adopted with changes to proposed text as published in the De-
cember 23, 2005, issue of the Texas Register (30 TexReg 8632).
Sections 65.131 and 65.138 are adopted without changes and
will not be republished.
The changes to §65.132, concerning Permit Application, affect
the provisions governing the circumstances and conditions un-
der which the department may deny or delay permit issuance
or renewal. The change substitutes the indenite article ’a’ for
the indenite pronoun ’any’ as the rst word in subsection (d)(1)
and (2) and inserts the word ’or’ between paragraphs (2) and
(3). The change is nonsubstantive. Proposed subsection (e)
provided that the department could prohibit a person from acting
as an agent if the person was a defendant in a criminal pros-
ecution for a violation of certain provisions of the Parks and
Wildlife Code or regulations of the commission. The proposed
language was intended to mirror similar provisions in proposed
rules governing scientic breeder permits and permits to trap,
transport, and transplant game animals and game birds. To ac-
complish this, the change replaces the condition that the person
must be a defendant in a criminal prosecution with the condi-
tion that the person must have been convicted of or received
deferred adjudication for a listed violation. The change is neces-
sary to maintain parallelism with similar provisions in other rules
governing permits allowing the possession of live white-tailed
deer. Similarly, discussions with the White-tailed Deer Advisory
Committee (WTDAC) also led to changes affecting the length
of time that persons could be prohibited from obtaining a permit
on the basis of the violations specied within the proposed sec-
tion. The department was persuaded that rather than the pro-
posed mandatory ve-year period of ineligibility, there should be
provision for lesser periods of ineligibility to accommodate the
degree of severity of the violation. Therefore, the change also
provided that the department may deny permit issuance for up
to ve years for any person convicted of or receiving deferred
adjudication for a violation of a listed offense.
As proposed, subsection (f) provided that the department could
deny or delay permit issuance or renewal to any person who
was a defendant in a prosecution for a violation of Parks and
Wildlife Code, Chapter 43, Subchapter C, E, L, or R; a violation of
Parks and Wildlife Code that is a Class B misdemeanor, a Class
A misdemeanor, or felony; or a violation of Parks and Wildlife
Code, §63.002. In discussions with the White-tailed Deer Ad-
visory Committee (WTDAC), the department was persuaded by
the argument that pending criminal charges of violations not in-
volving the possession of live animals should not affect permit
processing. Therefore, the department has chosen to adopt a
modied standard that would allow the department to delay per-
mit issuance or renewal for any person who is a defendant in a
criminal prosecution for a violation of Parks and Wildlife Code,
Chapter 43, Subchapters C, E, L, or R, or Parks and Wildlife
Code, §63.002, but deletes the reference to other violations of
the Parks and Wildlife Code that are Class A or B misdemeanors
or felonies. The change also alters proposed subsection (f) to
eliminate the provision for permit denial on the basis of an appli-
cant’s status as a defendant in a criminal prosecution. The in-
tent of the department was to prevent persons in the process of
potentially becoming ineligible for permit issuance from obtain-
ing a permit that would otherwise authorize continued activities
for the period of validity of that permit. The department believes
that simply delaying issuance until the status of the applicant has
been nally decided is acceptable. Therefore, the provision for
denial is being removed from the rule as adopted.
Proposed subsection (g) provided that the department may
refuse to grant a permit to a person the department "has reason
to believe" is acting as a surrogate for another person who is
prohibited from obtaining a permit. The change alters proposed
subsection (g) to replace the phrase "has reason to believe"
with the phrase "has evidence." The change was recommended
by the WTDAC. The department believes that either wording is
sufcient to convey the meaning and intent of the rule.
The amendment to §65.131, concerning Deer Management Per-
mit, provides that an approved deer management plan may be
changed to comply with regulatory or statutory actions without
being considered as a new application. Under current rule, any
changes to a plan constitute a new plan and therefore the $1,000
fee for a new permit is applicable, rather than the renewal fee of
$600. The amendment is necessary because the department
wishes to make clear that changes necessitated by commission
or legislative action do not constitute a new application.
The amendment to §65.131(e) claries that the review process
may be invoked to review a decision by the department to de-
lay processing a permit or to deny a permit renewal, in addition
to a decision to deny a new permit. The amendment is neces-
sary to provide consistency with the amendments to §65.132 and
§65.138, which clarify the agency’s authority to deny or delay is-
suing a permit or renewal. Although a review procedure is not
required, the department wishes to avail itself of the opportunity
to review and correct decisions that may have made in error. In
addition, the department wishes to allow persons whose permit
applications or renewals are denied or delayed the opportunity
to discuss this matter with appropriate department personnel.
The amendments to §65.132, concerning Permit Application,
and §65.138, concerning Violations and Penalties, clarify the
criteria used by the department to deny permit issuance to or
prohibit participation in permitted activities by persons on the
basis of past convictions or pending prosecutions for certain
types of violations of the Parks and Wildlife Code or department
regulations. The Parks and Wildlife Code states that deer
managed under a DMP "remain the property of the people of
the state of Texas and the holder of the permit is considered to
be managing the population on behalf of the state." Tex. Parks
& Wild. §43.601. Permit activities are a privilege granted by
the department under the assumption and expectation that the
permittee will abide by permit provisions and applicable laws.
The amendments eliminate the current provisions regarding con-
victions and deferred adjudications in §65.138(b) and (c). Those
provisions have been modied and moved to §65.132(c) - (e).
Under current rules, the department may decline to issue a DMP
to an applicant who has been nally convicted or has received
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deferred adjudication for any violation of the Parks and Wildlife
Code within three years preceding the application for a DMP. The
adopted rule expands the current three-year period of applicabil-
ity to ve years. Also, the types of offenses which could prevent
a person from obtaining a DMP have been modied to refer to of-
fenses involving, the possession of wildlife, a permit authorizing
the possession of live animals (i.e., scientic, educational, and
zoological permits, Triple T permits, scientic breeder’s permits,
and deer management permits) and serious offenses involving
violations of the Parks and Wildlife Code (i.e., offenses that are
more serious than the more common violations such as bag lim-
its, possession limits, etc).
Under the amendment to §65.132, the department may refuse
to issue a permit to any person who applies for a DMP within
ve years of being nally convicted of or receiving deferred ad-
judication for any violation of Parks and Wildlife Code, Chapter
43, Subchapters C, E, L, or R, any violation of Parks and Wildlife
Code that is a Class B misdemeanor, a Class A misdemeanor,
or felony, or a violation of Parks and Wildlife Code, §63.002.
The amendment to §65.132 also claries that the department
may delay the processing of an application for a DMP if the ap-
plicant is a defendant in a prosecution for a violation of Parks
and Wildlife Code, Chapter 43, Subchapters C, E, L, and R, or
a violation of Parks and Wildlife Code, §63.002. When persons
have been charged with a serious violation of certain provisions
of the Parks and Wildlife Code or department regulations, it is
reasonable for the department to reserve the right to suspend
the processing of a permit application because of the danger of
further violations and the danger of harm to the resource.
The amendment to §65.132 also provides that the department
may refuse to issue a permit to any person the department has
evidence showing that the person is acting on behalf of or as a
surrogate for another person who is prohibited by the provisions
of this subchapter from engaging in permitted activities. In some
cases, persons who have been prohibited from obtaining a per-
mit have attempted to continue their activities by using proxies
to obtain a permit. The department’s intent is to ensure that per-
sons the department intends to prevent from engaging in certain
activities are in fact prevented from doing so.
The amendment as adopted also applies the same standards to
agents. In many cases, permit activities are conducted by other
persons in addition to the permittee. The department believes
in addition to provisions affecting permittees, it is appropriate to
prevent persons who have been convicted of or received de-
ferred adjudication for an offense which could result in permit
denial from assisting in activities involving live animals.
The department does not intend for a pending prosecution, con-
viction or deferred adjudication to be an automatic bar to ob-
taining a DMP. The department intends to consider a number of
factors and make such determinations on a case-by-case ba-
sis. The factors that may be considered by the department in
determining whether to deny a DMP based on a conviction, de-
ferred adjudication or pending charges would include, but are
not limited to, the seriousness of the offense, the number of of-
fenses, the existence or absence of a pattern of offenses, the
length of time between the offense and the permit application,
the applicant’s efforts towards rehabilitation, and the accuracy
of the information provided by the applicant regarding the appli-
cant’s prior permit history.
The amendment also preserves, but moves from §65.138(c) to
§65.132(d), the provision that completely bars a person from ob-
taining a DMP for three years after being convicted or receiving
deferred adjudication for a violation of §65.136 of the depart-
ment’s regulations (relating to Release).
The amendment to §65.132 rewords the nal sentence of sub-
section (a) to clarify the department’s interpretation of the pro-
vision. The current provision states that "A DMP will be issued
following the approval of the applicant’s deer management plan
by a Wildlife Division technician or biologist assigned to write
wildlife management plans." As reected in the record of the orig-
inal adoption of this section in August 2001, this provision was
not intended to be a stand-alone criterion for permit issuance,
but as an explanatory note to indicate that a deer management
plan must be approved in order for a permit to be issued. Obvi-
ously, other provisions must be satised (payment of fees, com-
pletion of application materials, etc.) by an applicant before a
permit is issued. The amendment states that a DMP will not be
issued unless the applicant’s deer management plan has been
approved by a Wildlife Division technician or biologist assigned
to write wildlife management plans. The amendment is neces-
sary to avoid confusion about the intent of the provision.
The amendment to §65.138 eliminates the provisions of subsec-
tions (b) and (c). Subsection (b) is no longer necessary, as it has
been supplanted by proposed §65.132(c). Section 65.138(c) has
been relocated without change to §65.132(d).
The amendments are part of an overall effort to create uni-
form criteria for the denial of permits to persons who have
been proven to exhibit disregard for statutes and regulations
governing the taking or possessing wildlife, including under
department permits for the possession of live wildlife issued
pursuant to Parks and Wildlife Code, Chapter 43 (scientic,
educational, and zoological permits, Triple T permits, scientic
breeder’s permits, and deer management permits), as well as
more serious Parks and Wildlife Code offenses.
The department received six comments opposing adoption of the
proposed rules.
One commenter opposed adoption and stated that all violators
should be permanently banned from holding a deer management
permit. The department disagrees and responds that the pro-
posed maximum of ve years is believed to be both a sufcient
punishment and deterrent. No changes were made as a result
of the comment.
One commenter opposed adoption of the proposed rules and
stated that when deer are held and used, they are no longer wild.
The department disagrees with the comment and responds that
deer held under a DMP maintain their legal status as wild deer.
No changes were made as a result of the comment.
One commenter opposed adoption and stated that the manage-
ment of conned deer should be regulated by the Department
of Agriculture. The department disagrees with the comment and
responds that under Parks and Wildlife Code, Chapter 43, the
possession of white-tailed or mule deer is regulated by the Texas
Parks and Wildlife Commission. This is a statutory provision
and cannot be modied or eliminated by the commission. No
changes were made as a result of the comment.
One commenter opposed adoption of the proposed rules and
stated that hunting and shing regulations had become too com-
plicated. The department disagrees with the comment and re-
sponds that the rules in question do not affect and are not af-
fected by hunting and shing regulations. No changes were
made as a result of the comment.
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One commenter opposed adoption of the rules and stated
that the department was catering to big business and wealthy
landowners. The department disagrees with the comment and
responds that the rules as adopted do not condition permit
issuance or use on the size of a business enterprise or the
monetary means of an applicant. No changes were made as a
result of the comment.
The department received 12 comments supporting adoption of
the proposed rules.
The Texas Wildlife Association commented in support of the
rules as adopted.
The amendments are adopted under the authority of Parks and
Wildlife Code, Chapter 43, Subchapter R, which authorizes the
commission to issue a permit for the management of the wild
white-tailed deer population on acreage enclosed by a fence ca-
pable of retaining white-tailed deer, subject to conditions estab-
lished by the commission.
§65.132. Permit Application.
(a) Applicants for a DMP shall complete and submit an appli-
cation on a form supplied by the department. Applications for a DMP
shall be accompanied by a deer management plan containing the infor-
mation stipulated by the application form and the nonrefundable fee as
specied in Chapter 53, Subchapter A, of this title (relating to Fees).
Incomplete applications will be returned to the applicant and will not be
processed until complete. A DMP will not be issued unless the appli-
cant’s deer management plan has been approved by a Wildlife Division
technician or biologist assigned to write wildlife management plans.
(b) A permit under this subchapter is valid from September 1
of one year through August 31 of the immediately following year.
(c) A person who receives deferred adjudication for or is -
nally convicted of a violation involving §65.136 of this title (relating
to Release) is prohibited from obtaining a DMP for a period of three
years from the date the conviction is obtained or deferred adjudication
was received.
(d) The department may refuse to issue a permit or permit re-
newal to any person who within ve years of applying for a permit has
been convicted of or received deferred adjudication for:
(1) a violation of Parks and Wildlife Code, Chapter 43,
Subchapters C, E, L, or R;
(2) a violation of Parks and Wildlife Code that is a Class A
misdemeanor, a Class B misdemeanor, or felony; or
(3) a violation of Parks and Wildlife Code, §63.002.
(e) The department may prohibit a person for a period of up
to ve years from acting as an agent for any permittee if the person
has been convicted of or received deferred adjudication for an offense
listed in subsection (d) of this subsection.
(f) The department may delay the processing of a permit or
renewal application if the applicant is a defendant in a prosecution for:
(1) a violation of Parks and Wildlife Code, Chapter 43,
Subchapters C, E, L, or R; or
(2) a violation of Parks and Wildlife Code, §63.002.
(g) The department may refuse to issue a permit to any person
the department has evidence is acting on behalf of or as a surrogate for
another person who is prohibited by the provisions of this subchapter
from engaging in permitted activities.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER T. SCIENTIFIC BREEDER’S
PERMITS
The Texas Parks and Wildlife Commission adopts the repeal
of §65.609 and §65.610; amendments to §§65.601 - 65.603,
65.607, and 65.608; and new §65.604 and §65.610, concern-
ing Scientic Breeder’s Permits. Sections 65.603, 65.604, and
65.610 are adopted with changes to the proposed text as pub-
lished in the December 23, 2005, issue of the Texas Register
(31 TexReg 8634). The repeal of §65.609 and §65.610 and
the amendments to §§65.601, 65.602, 65.607, and 65.608 are
adopted without changes and will not be republished.
The changes to §65.603, concerning Application and Permit Is-
suance, affects the provisions governing the circumstances and
conditions under which the department may deny or delay per-
mit issuance or renewal. The change makes a nonsubstantive
alteration to subsection (g)(1) and (2) to substitute the indenite
article ’a’ for the indenite pronoun ’any’ as the rst word. Pro-
posed subsection (h) provided that the department could pro-
hibit a person from acting as an agent for ve years if the per-
son had been convicted of or received deferred adjudication for
a violation of Parks and Wildlife Code, Chapter 43, Subchap-
ter C, E, L, or R; a violation of Parks and Wildlife Code that
is a Class B misdemeanor, a Class A misdemeanor, or felony;
or a violation of Parks and Wildlife Code, §63.002. As a result
of discussions with the department’s White-tailed Deer Advisory
Committee (WTDAC), a change was made affecting the length of
time that persons could be prohibited from obtaining a permit on
the basis of the violations specied within the proposed section.
The department was persuaded that rather than the proposed
mandatory ve-year period of ineligibility, there should be provi-
sion for lesser periods of ineligibility to accommodate the degree
of severity of the violation. Therefore, the change provided that
the department may deny permit issuance for up to ve years for
any person convicted of a violation of a listed offense.
Proposed subsection (i) provided that the department may
refuse to grant a permit to a person the department "has reason
to believe" is acting as a surrogate for another person who is
prohibited from obtaining a permit. The change to proposed
§65.603(i) replaces the phrase "has reason to believe" with
the phrase "has evidence." The change was recommended by
the WTDAC. The department believes that either wording is
sufcient to convey the meaning and intent of the rule, which
is to enable the department to prohibit participation in permit-
ted activities by persons the department has determined are
functioning as administrative stand-ins for other persons who
are not eligible to do so under the standards established in the
subchapter.
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The change to proposed §65.603(j) corrects an inaccurate refer-
ence to the title of one of the members of the review panel articu-
lated in subsection (j). The proposed text identies the ’assistant
executive director for operations.’ The actual title is ’deputy ex-
ecutive director for operations.’
The change to §65.604, concerning Disease Monitoring, con-
sists of several components. Section 65.604 as proposed spec-
ied an effective date of April 1, 2007 for the provisions of sub-
sections (b) - (d) and (g), which condition the movement of deer
from, into, and between scientic breeder facilities on compli-
ance with disease-testing requirements imposed by the section
as a whole. The proposed rules envisioned April 1, 2006 as
the starting point for scientic breeders to begin documenting
their compliance with disease-testing standards that will eventu-
ally take effect in April of 2007. The department’s interest was
in providing a substantial timeframe for permittees to prepare for
the imposition of disease-testing requirements. However, in Jan-
uary 2006, the commission deferred action on the proposal until
the April 5 - 6 commission meeting, rendering the contemplated
starting date of April 1 impossible. Accordingly, the change re-
moves references to the April 1, 2006 starting date in subsec-
tions (e) and (f) and instead makes the provisions of those sub-
sections effective as of the effective date of the rule. The change
also reorders the provisions of subsection (e)(1) - (4). As pro-
posed, the subsection provided for movement-qualied status if:
1) certication by TAHC at Level A exists and/or less than ve
eligible mortalities have occurred, 2) no ’detected results have
been obtained, and 3) ’not detected’ results have been returned
on at least 20% of eligible mortalities. Discussions with the TAHC
and the department’s Chronic Wasting Disease Task Force re-
vealed that the ’and/or’ stipulation for the provisions of para-
graphs (1) and (2) was problematic. The proposed language
assumed that the two provisions were equivalent (i.e., that a fa-
cility with a Level A status would by denition have met the 20%
’not detected’ test requirement. The department learned that on
occasion, TAHC will "suspend the advancement" in status from
A to B. Thus it is possible that a facility could be at Level A status
and yet not meet the 20% rule. Accordingly, the change removes
’and/or’ and replaces it with ’or.’ The change also claries confu-
sion concerning the hierarchy of the provisions and which may
be substituted for which in order to attain movement-qualied
status. The intent of the department is that no facility be move-
ment qualied if a test result of ’detected’ has been returned on a
mortality from that facility. Beyond this absolute restriction, a per-
mittee may attain movement-qualied status by: 1) certication
by TAHC at Level A,or 2) having less than ve eligible mortalities,
or 3) receiving ’not detected’ results on at least 20% of eligible
mortalities. The change therefore restructures paragraphs (1) -
(4) to make it clear.
The change to proposed §65.610, concerning Transfer of Deer,
provides an exception for the transfer of deer to a licensed vet-
erinarian, with the provisos that the transport occurs by the most
feasibly direct route, the deer are not removed from the means
of transportation at any point between the permitted facility and
the veterinary facility, and the deer do not leave this state. The
change is necessary to accommodate the scenario in which a se-
rious veterinary medical emergency requiring immediate trans-
port makes compliance with notication requirements impossible
or impractical. Rather than stipulate that the exception exists
only in case of emergency, the department has chosen to simply
create a categorical exemption for veterinary purposes.
The repeals, amendments, and new rules as adopted are a com-
prehensive revision of the department’s rules governing the sci-
entic breeder permit program. The intent of the rulemaking is
to restructure the administrative process of the program to make
it consistent with the anticipated federal requirements for cervid
disease-monitoring and to improve program delivery and cus-
tomer service.
The past ve years have seen explosive growth in the number
of scientic breeder permits issued by the department. In 2000,
the department issued 385 scientic breeder permits and 947
purchase permits. By 2005, the numbers had mushroomed to
821 breeder permits and 2,084 purchase permits. At the current
time, there are over 950 permitted breeder facilities in the state.
At the same time, the emergence of Chronic Wasting Disease
(CWD) as a potential threat to native free-ranging deer popula-
tions has assumed national proportions; the U.S. Department of
Agriculture is expected to impose mandatory identication and
tracking protocols for captive cervids within the next ve to ten
years to address issues related to numerous animal diseases.
Anticipating eventual federal actions, the Texas Animal Health
Commission has published proposed rules to implement the Na-
tional Animal Identication System. These developments indi-
cate a need for the department to develop and implement ef-
fective methods for quickly and efciently gathering, collating,
storing, and retrieving the large and growing amounts of data
generated by the industry. In addition, CWD has also been iden-
tied in captive deer herds in other states.
In a related rule adoption published elsewhere in this issue, the
department proposes to increase the fees for scientic breeder
permits and renewals. These changes are intended to increase
the efciency in the administration and delivery of the scientic
breeder program. The expected results are increased program
efciency; the provision of more efcient and less time-consum-
ing customer service; and the generation of coherent data for a
number of useful purposes, such as disease monitoring.
The repeal of §65.609, concerning Purchase of Deer and Pur-
chase Permit, is necessary because the purchase and transfer
permits have been eliminated and replaced with a single transfer
permit, dened in §65.601(12).
The repeal of §65.610, concerning Transport of Deer and Trans-
port Permit, is necessary because the transport permit has been
eliminated.
The amendment to §65.601, concerning Denitions, corrects a
misspelling of the scientic name for mule deer in §65.601(4),
adds new denitions for the terms ’movement qualied,’ ’re-
lease,’ and ’transfer permit,’ and alters denitions for the terms
’serial number’ and ’unique number.’
The denition of ’movement qualied’ in §65.601(6) is necessary
because new §65.604, concerning Disease Monitoring, condi-
tions the movement of scientic breeder deer on the mainte-
nance and results of disease-testing protocols. The denition
establishes the department’s understanding of the meaning of
the term, dening a mandatory status for the introduction of deer
to or removal of deer from a scientic breeder facility.
The denition of ’release’ in §65.601(8) species what the de-
partment considers to be the termination of possession of a sci-
entic breeder deer. The denition is necessary to create an
obvious point at which deer can no longer be considered in the
possession of a scientic breeder.
The amendment to the denition of ’serial number’ in
§65.601(11) claries that a serial number consists of the
prex "TX" followed by a four-digit number. The amendment is
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necessary to rmly establish what the department intends with
respect to certain provisions involving serial numbers.
The denition of ’transfer permit’ in §65.601(12) is necessary in
order to establish that the transfer permit, although a multi-use
permit, satises the requirements of Parks and Wildlife Code,
§43.361 and §43.362, which require a person to possess a per-
mit issued by the department to purchase, ship, or transport deer.
The amendment of the denition of ’unique number’ in
§65.601(13) eliminates the option for permittees to employ
user-generated numbering conventions for deer held under a
scientic breeder permit, thus having the effect of requiring
all deer held under scientic breeder permits to be identied
with a department-supplied unique number. The amendment is
necessary because of confusing and misleading identication
conventions that interfere with the department’s attempts to
maintain accurate records and inventories. The amendment
also claries the purpose of the unique number, which is the
identication of specic deer held under a scientic breeder
permit. The amendment is necessary to accurately reect the
actual function of the unique numbering system.
The amendment to §65.602, concerning Permit Requirement
and Permit Privileges deletes former subsection (b)(1), which
was duplicative of former subsection (b)(2), which is being
renumbered as subsection (b)(1). The amendment to §65.602
also adds a new subsection (b)(2) to clearly state that a sci-
entic breeder may purchase or accept deer from another
scientic breeder. The provision is a nonsubstantive addition
for purposes of clarication. Scientic breeders are allowed
to obtain deer from other scientic breeders. The amendment
simply acknowledges this. The amendment also adds the term
’transfer’ to the provisions of subsection (b)(3). Since other pro-
visions of this rulemaking eliminate the transport and purchase
permits, replacing them with the transfer permit, the amendment
is necessary to add the function of the transfer permit to the list
of activities authorized by a permit.
The amendment to §65.602 also imposes an expiration date of
March 31, 2007, for the provisions of subsection (c), regarding
requirements for the release of deer into the wild from a scien-
tic breeder facility. Under current rule, scientic breeder deer
may not be released unless they originate from a herd enrolled
in a valid herd health plan approved by the Texas Animal Health
Commission (TAHC). The rule was originally promulgated as
part of a joint effort between the department and TAHC to re-
duce the potential spread of Chronic Wasting Disease (CWD)
from deer imported to scientic breeder facilities from outside the
state. New requirements for release of scientic breeder deer
are included in the disease monitoring provisions of §65.604.
The department seeks to allow a reasonable amount of time
for permittees to comply with the disease monitoring provisions
of new §65.604, concerning Disease Monitoring. The rule as
adopted establishes April 1, 2007 as the effective date of provi-
sions restricting deer releases to ’movement qualied’ facilities
only; therefore, it is necessary to continue the effectiveness of
current §65.602(c) until that time. The amendment also restruc-
tures §65.602(b)(6) to reect the addition of the transfer permit
and the elimination of the purchase and transport permits.
The amendment to §65.602 is also in part necessary because of
new §65.604, which establishes provisions governing the move-
ment and release of scientic breeder deer that allow a scientic
breeder to establish a status (’movement qualied’), over time,
that qualies the scientic breeder to accept deer into or move
deer out of a facility for purposes of sale or release, provided the
scientic breeder continues to perform disease testing at a cer-
tain rate (also provided there are no test results of ’detected’).
In order to allow for a seamless transition and to give scien-
tic breeders the opportunity to attain movement qualied sta-
tus for the remainder of the current permit-year (i.e., until March
31, 2007), the department will delay the effectiveness of require-
ments within §65.604(b) - (c) and (g) regarding movement into or
out of a facility and the loss and reestablishment of movement
qualied status. As noted previously, in the interim, the provi-
sions regarding release of permitted deer into the wild in current
§65.602(c) will continue in effect. The amendment is necessary
to implement a better and more effective protocol for preventing
captive native cervids from becoming a disease vector.
The amendment to §65.603, concerning Application and Permit
Issuance, requires an afrmation from a certied biologist that a
prospective facility physically exists and contains no deer prior
to the time of application; changes the permit year to run from
July 1 to June 30 instead of from April 1 to March 31, consoli-
dates all provisions governing the effect of criminal prosecutions
on permit issuance in one place, and provides for a review of
department decisions to refuse issuance of permits or renewals.
The department has discovered that in some cases persons
have acquired scientic breeder deer and placed them within
a facility before applying for a scientic breeder permit, then
added deer at later dates. Another practice noticed by the
department was the certication of plans by a certifying biologist
even though the facility had not been built yet. This has caused
signicant discrepancies and difculties for the department in
identifying, tracking, and inventorying deer and transactions
among scientic breeders. As a result, the department feels
it is necessary, as a part of the application process detailed
in §65.603, to require the certifying biologist to afrm that the
prospective facility physically exists and that no deer are being
held in the facility. The amendment to §65.603(a) is necessary
to ensure that the department is able to maintain an accurate
record of the number of deer within scientic breeder facilities.
The current permit-year (April 1 - March 31) has proven to be
problematic for both permittees and the department. Given the
tremendous growth of the program, department staff has found
it difcult to process the large number of renewal applications,
causing inconvenient delays for permittees. The amendment to
§65.603(c), creating a new permit-year and reporting period, is
necessary to provide additional buffer time between the end of
the reporting period (March 31) and the beginning of the follow-
ing permit year (July 1) to enable the department sufcient time
to process reports and issue permit renewals prior to the start of
the permit year. Thus, the reporting period will be from April 1 of
one year to March 31 of the next year, with a May 15 deadline
for submission to the department.
Prior to this rulemaking, the department, at its discretion, could
refuse to issue a scientic breeder’s permit or permit renewal to
any person nally convicted of any violation of Parks and Wildlife
Code, Chapter 43. In reviewing similar provisions in other regu-
lations governing the possession of live animals, the department
determined that a more uniform approach to situations involv-
ing the criminal history (with respect to the Parks and Wildlife
Code) of permit applicants is appropriate. Therefore, the depart-
ment elsewhere in this issue is also adopting changes to similar
provisions affecting deer management permits and permits for
the trapping, transporting, and transplanting game animals and
game birds.
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As a result of the review, the department determined that the
decision to issue or renew a permit should take into account
the applicant’s history of violations involving the possession of
live animals and major violations of the Parks and Wildlife Code
(Class B misdemeanors, Class A misdemeanors, and felonies).
The department reasons that it is appropriate to deny the privi-
lege of possessing live animals to persons who exhibit a demon-
strable disregard for the regulations governing the possession of
live animals. Similarly, it is appropriate to deny the privilege of
possessing live animals to a person who has exhibited demon-
strable disregard for wildlife law in general by committing more
egregious (Class B misdemeanors, Class A misdemeanors, and
felonies) violations of wildlife law.
Therefore, §65.603(g) - (i) specify that the department may
refuse permit or renewal issuance to persons who have been
nally convicted of or received deferred adjudication for a viola-
tion of Parks and Wildlife Code, Chapter 43, Subchapters C, E,
L, or R (which govern specialized permits for the possession of
live animals), violations of the Parks and Wildlife Code that are
Class B misdemeanors, Class A misdemeanors, or felonies,
and violations of Parks and Wildlife Code, §63.002 (which
although a Class C misdemeanor, specically addresses the
unlawful possession of live game animals).
The department also notes that the rule in effect prior to this
rulemaking was open-ended; theoretically, a person convicted of
a violation of Parks and Wildlife Code, Chapter 43, could have
been prevented from ever obtaining a permit following a convic-
tion. The department has determined that it is appropriate for the
department to consider only those convictions or deferred adju-
dications that have occurred within ve years prior to an applica-
tion for a permit or renewal, reasoning that a potential ve-year
period of permit denial will act as a sufcient deterrent to inten-
tional violations. The department also stresses that the intent of
the rulemaking is to give the department a credible response to
persons with a history of blatant disregard for the rules. How-
ever, the department does not intend for a conviction or deferred
adjudication to be an automatic bar to obtaining a permit. The
department intends to consider a number of factors and make
such determinations on a case-by-case basis. The factors that
may be considered by the department in determining whether to
refuse to issue a permit or permit renewal based on a convic-
tion or deferred adjudication would include, but not be limited to,
the seriousness of the offense, the number of offenses, the ex-
istence or absences of a pattern of offenses, the length of time
between the offense and the permit application, the applicant’s
efforts towards rehabilitation, and the accuracy of the information
provided by the applicant regarding the applicant’s prior permit
history.
Adopted §65.603(h) applies similar standards to agents. In
many cases, permit activities are conducted by persons in
addition to or in lieu of the permittee. The department believes
in addition to provisions affecting permittees, it is appropriate
to prevent persons who have been convicted of or received
deferred adjudication for an offense which could result in permit
denial from assisting in activities involving live animals.
Adopted §65.603(i) allows the department to refuse permit is-
suance to persons who, in the judgment of the department, are
acting as surrogates for persons who are prohibited from ob-
taining a permit. In light of the ve-year period of time during
which the department could choose to refuse permit issuance to
persons convicted of the offenses listed in §65.603(g), it is rea-
sonable to assume that persons might attempt to circumvent the
intent of the department (i.e., that they not engage in the busi-
ness of possessing, breeding and selling deer) by using another
person to obtain a permit with the objective of continuing to do
business as usual in the name of the shadow permittee. It is
therefore necessary to address the possibility, which is accom-
plished by the adoption of §65.604(i).
As adopted, §65.603(j) creates a review process for department
decisions concerning the issuance of permits and renewals. The
amendment is necessary to create a process to allow persons
who have been denied issuance of permits or permit renewals
to have the decision reviewed by a panel of senior department
managers. The process as adopted allows the department to
reverse such decisions upon further review, and requires the
department to report annually to the White-tailed Deer Advisory
Committee on the number and disposition of reviews.
As adopted, new §65.604, concerning Disease Monitoring, es-
tablishes new protocols for the testing of scientic breeder deer
for chronic wasting disease (CWD). The rule currently in effect
prohibits the release of deer from any facility that is not enrolled in
a valid herd health plan for cervidae approved by the TAHC. The
current rule was promulgated in 2003 in response to concerns
about the emergence of CWD in both captive and free-ranging
deer populations in other states, which represents a potential
threat to wild deer populations in Texas.
The biological and epidemiological nature of CWD is not well un-
derstood and has not been extensively studied, but it is known
to be communicable, incurable, and invariably fatal. The depart-
ment has worked closely with the Texas Animal Health Com-
mission to characterize the threat potential of CWD to native
wildlife and livestock, and to determine the appropriate level of
response. The department believes that vigilance and early de-
tection are crucial to minimizing the severity of biological and
economic impacts in the event that an outbreak occurs in Texas,
and that the implementation of reasonable rules to detect the
disease is necessary.
As adopted, new §65.604 allows a scientic breeder to release
deer to the wild, provided the facility from which the deer are
released is ’movement qualied.’ Movement-qualied status is
obtained by testing eligible deer mortalities and receiving no ’de-
tected’ results from the Texas Veterinary Medical Diagnostic Lab-
oratories, provided that at least one of the following is true: the
facility has a herd-status level of at least "A" with the TAHC, less
than ve eligible deer mortalities have occurred within the facil-
ity, or the testing of eligible deer mortalities occurring within the
facility has resulted in test results of ’not detected’ from a min-
imum of 20% of all eligible mortalities.’ Status is maintained by
continuing to test at the minimum level, but is lost if deer from
a facility that is not movement qualied are introduced. If sta-
tus is lost as a result of the acceptance of deer from a facility
that is not movement qualied, movement of deer from the fa-
cility is automatically prohibited for a minimum of one year and
the facility must reestablish movement-qualied status. The new
rule is necessary to provide an effective and scientically valid
mechanism for reasonably ensuring that deer held under a sci-
entic breeder permit are free of communicable diseases. This
is most efciently accomplished by creating a testing protocol
and allowing only those deer originating from ’clean’ facilities to
be released or moved to other facilities.
The amendment to §65.607, concerning Marking of Deer, clar-
ies that the unique number required to be tattooed in a deer’s
ear must be a unique number assigned to the scientic breeder
who possessed the deer when the deer was born or who law-
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fully obtained the deer from an out-of-state source. By rule, a
deer may not leave a facility unless it has been tattooed with a
unique number. This means that when a deer leaves the facil-
ity in which it was born (or to which it was introduced, if it was
lawfully obtained from an out-of-state source when such acquisi-
tion was lawful), the deer must be tattooed with a legible unique
number identifying that facility. For purposes of clarication, the
amendment adds language to make the requirements of the sec-
tion clearer, and to stipulate that deer also may not be knowingly
accepted into a scientic breeder facility unless the deer have
been tattooed in accordance with the provisions of the subchap-
ter.
The amendment to §65.607 is necessary to ensure that the his-
tory of possession and movement of all deer held under scientic
breeder permits is traceable for purposes of disease control and
law enforcement. A tattoo can be an effective permanent mark-
ing if done correctly; however, poorly done tattoos can become
illegible over time, which makes reliable identication problem-
atic. To account for cases in which it is unpractical or impossible
to identify deer by means of tattooing (e.g., there is no more room
in the ear for an additional tattoo), the amendment also allows
the department to prescribe alternative methods for permanent
identication on a case-by-case basis.
The amendment to §65.608, concerning Annual Reports and
Records, imposes a new reporting deadline for annual reports in
order to comport the requirements of the section with changes
that imposed a new permit-year, addressed earlier in the dis-
cussion of the adopted amendments to §65.603. The amend-
ment also removes references to documentation such as pur-
chase permits and invoices for temporary possession, which are
no longer necessary because they have been eliminated. The
amendment also requires that reports and records be maintained
in a legible condition, which is necessary to ensure that the de-
partment is able to accurately interpret information required to
be kept by permittees.
New §65.610, concerning Transfer of Deer, creates a single per-
mit for the movement of deer from a scientic facility to any other
place for any other purpose. Under current rules deer may be
moved under the scientic breeder’s permit, a purchase per-
mit, a transport permit, or a temporary invoice, each of which
invokes different reporting and documentation standards, creat-
ing a problematic recordkeeping burden for the department and
the regulated community. This system was workable when the
number of scientic breeders and persons patronizing scientic
breeders were few; however, given the growth of the industry,
a new approach is necessary. In concert with other provisions
of this rulemaking, the new rule eliminates all permits other than
the scientic breeders permit and replaces the eliminated per-
mits with a single permit that will be required to move deer to
any destination for any purpose other than veterinary care. In
the adoption of an amendment to §53.14 published elsewhere
in this issue, the department addresses the elimination of the
fees for the transport and purchase permits.
New §65.610(e) establishes the transfer permit, species the pe-
riod of validity, sets forth the circumstances and manner in which
it is required to be used, and prescribes the recordkeeping and
reporting requirements incidental to permit use. Under current
rules, a transfer or purchase permit costs $30 and is valid for 30
days from the time it is activated (i.e., when the user of the permit
noties the department of pending activities for which the permit
would be required). The rule as adopted creates a new permit
for which there is no fee and imposes a 48-hour period of valid-
ity. The 30-day period of validity for the transfer permit proved
problematic for enforcement and recordkeeping purposes, since
30 days is simply too great a time span within which to moni-
tor or verify permit activities, and recordkeeping and reporting
errors tend to be multiplied if permittees do not keep up with
records in real time but instead wait until the end of the period
of validity. The department believes that the 48-hour period of
validity, coupled with the 48-hour mandatory reporting window
following the completion of each act of transfer, will improve pro-
gram efciency, facilitate compliance by the regulated commu-
nity, and make enforcement less problematic. Additionally, the
requirement to report all deer movements, temporary or other-
wise, within 48 hours, will greatly enhance the department’s abil-
ity to quickly track animals for the purpose of epidemiological in-
vestigation in the unfortunate event of certain disease detection.
The repeal of §65.609 will function by eliminating an obsolete
and unnecessary rule.
The repeal of §65.610 also will function by eliminating an obso-
lete and unnecessary rule.
The amendment to §65.601 will function by establishing the
meaning of certain words, terms, and phrases that have unique
signicance within the context of the rules and are necessary to
administer and enforce the provisions of the subchapter in an
unambiguous manner.
The amendment to §65.602 will function by clarifying that a sci-
entic breeder may purchase or accept deer from another sci-
entic breeder, making the provisions of the section compatible
with changes made in other sections, and setting an expiration
date for provisions in anticipation of the effective date of provi-
sions of other sections.
The amendment to §65.603 will function by requiring an afrma-
tion from a certied biologist that a prospective facility physically
exists and contains no deer prior to the time of application, al-
tering the permit year, consolidating all provisions governing the
effect of criminal prosecutions, and providing for a review of de-
partment decisions to refuse issuance of permits or renewals.
New §65.604 will function by establishing protocols for the test-
ing of scientic breeder deer for chronic wasting disease (CWD)
for purposes of allowing releases and movements of deer as part
of a system for disease tracking and response.
The amendment to §65.607 will function by clarifying provisions
governing identication of scientic breeder deer and the condi-
tions under which deer may be accepted by a permitted facility,
in order to buttress the department’s capability to monitor and
track disease outbreaks if they occur.
The amendment to §65.608 will function by altering reporting
deadlines in order to comport the requirements of the section
with changes to the permit year, by removing obsolete and un-
necessary references to permits that no longer exist, and by re-
quiring that reports and records be maintained in a legible con-
dition.
New §65.610 will function by creating a single permit for the
movement of deer from a scientic breeder facility and prescrib-
ing the method and manner in which the permit is to be used.
The department received six comments opposing adoption of
the proposed rules. Those comments and the department’s re-
sponse are as follows.
One commenter opposed adoption of the rules and stated that
deer should not be kept in captivity and/or transported because
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the chance of disease transmission is too great. The agency
disagrees with the comment and responds that under Parks and
Wildlife Code, §43.352, the department is authorized to issue
a permit to a qualied person to possess white-tailed or mule
deer for propagation, management, and scientic purposes. The
commission does not have the authority to modify or eliminate
this statutory provision. No changes were made as a result of
the comment.
One commenter opposed adoption and stated that the depart-
ment’s regulations prohibited the hunting of deer held pursuant
to the subchapter. The commenter also stated that because sci-
entic breeder deer are kept in fenced enclosures and provided
feed, they are tame deer and therefore the scientic breeder has
a moral obligation to treat the deer in a moral fashion. The com-
menter stated that the rules should require that released scien-
tic breeder deer be protected from hunting until they become
wild again. The department disagrees with the comment and re-
sponds that department regulations (as well Parks and Wildlife
Code, §43.365) prohibit the hunting of deer held in captivity un-
der a permit. The department further notes that there are no
statutory restrictions on the erection of fences on private prop-
erty as stated in Texas Parks and Wildlife Code §1.013. Similarly,
there is no statutory prohibition against feeding deer. Therefore,
it would be inconsistent to require scientic breeders to meet a
standard that is not required of anyone else. In addition, Parks
and Wildlife Code §43.363 already prohibits the release of scien-
tic breeder deer less than 10 days before the opening of hunting
season unless the deer’s antlers are removed. No changes were
made as a result of the comment.
One commenter opposed adoption of the proposed amendment
to §65.601 that altered the denition of ’unique number.’ The
department does not agree that a change is necessary. No
changes were made as a result of the comment.
One commenter opposed adoption of the proposed rules and
stated that the unique number and the elimination of transfer and
transport permits was an attempt by the department to gain own-
ership of scientic breeder deer. The commenter also stated that
deferred adjudication should not be used retroactively as a stan-
dard for denying permit issuance, and that to do so would con-
stitute a denial of due process. The commenter also stated that
the department does not follow its own rules. The department
disagrees with the comments and responds that the ownership
of scientic deer is not an issue addressed by the rulemaking
and therefore the comment is not germane to the rulemaking.
Furthermore, ownership is irrelevant to the issuance of unique
numbers. The department further responds that the use of de-
ferred adjudication as a standard in determining whether or not
to issue a permit is appropriate. The intent of the department is to
prevent persons who have demonstrated disregard for rules and
statutes governing the possession of live wildlife from engaging
in permitted activities. A person who has received deferred adju-
dication must fulll conditions and terms dictated by the court in
order to avoid a nal conviction. Therefore the department has
included deferred adjudication as a standard in order to ensure
that persons who have demonstrated a disregard for rules and
statutes regarding the possession of live wildlife are not able to
obtain a scientic breeder permit. The department also responds
that it does not believe that due process rights are affected by the
rules as adopted. Parks and Wildlife Code §43.357 refers to the
permit is a privilege rather than a right. Parks and Wildlife Code,
Chapter 43, gives the commission the authority to establish the
qualications of persons who may obtain a scientic breeder per-
mit. Lastly, the department is not a scientic breeder. However,
Parks and Wildlife Code §12.013 expressly authorizes the de-
partment to take, posses and engage in scientic studies involv-
ing wildlife. No changes were made as a result of the comment.
One commenter opposed adoption of the rules and stated that
the state does not own deer held under a scientic breeder deer.
The commenter also stated that mortalities resulting from causes
other than disease should be exempt from disease testing re-
quirements. The department disagrees with the comment and
responds that the ownership of scientic deer is not an issue
addressed by the rulemaking and therefore the comment is not
germane to the rulemaking. The department also responds that
all mortalities should be tested because the etiology of mortali-
ties is not always obvious. For instance, what appears to be a
simple case of an apparently healthy deer colliding with a fence
and suffering a broken neck could actually be the result of neu-
ropathic effects of disease. No changes were made as a result
of the comment.
One commenter opposed adoption of the rules and stated that
there were discrepancies between the department’s disease
monitoring tracking protocols and those proposed by the Texas
Animal Health Commission (TAHC), which impose a burden
on scientic breeders of having to comply with two separate
systems. The commenter also stated that the hunting of sci-
entic breeder deer is canned hunting and that the department
should prohibit the hunting of released scientic breeder deer
for a period of six months following release. The department
disagrees with the comment and responds that the department
has worked very carefully with the TAHC in crafting the rules
as adopted, and that the rules as adopted are compatible
with the animal identication system envisioned by TAHC. The
department further responds that it is impossible to distinguish a
scientic breeder deer from any other deer in the wild; therefore
it would be impossible to enforce a provision requiring scientic
breeder not to be hunted following release. As noted above,
§43.363 essentially places some restrictions on the hunting of
recently released scientic breeder deer. No changes were
made as a result of the comment.
The department received ten comments supporting adoption of
the proposed rules.
The Texas Wildlife Association commented in support of the
rules as adopted.
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The amendments and new rules are adopted under the author-
ity of Parks and Wildlife Code, Chapter 43, Subchapter L, which
provides the commission with authority to promulgate regula-
tions governing the possession of white-tailed deer and mule
deer for scientic, management, and propagation purposes.
§65.603. Application and Permit Issuance.
(a) An applicant for an initial scientic breeder’s permit shall
submit the following to the department:
(1) a completed notarized application on a form supplied
by the department;
(2) a breeding plan which identies:
(A) the activities proposed to be conducted; and
(B) the purpose(s) for proposed activities;
(3) a letter of endorsement by a certied wildlife biologist
which states that:
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(A) the certied wildlife biologist has reviewed the
breeding plan;
(B) the activities identied in the breeding plan are ad-
equate to accomplish the purposes for which the permit is sought;
(C) the biologist has conducted an inspection of the fa-
cility identied in the application and afrms that:
(i) the facility identied in the application:
(I) physically exists; and
(II) is adequate to conduct the proposed activi-
ties; and
(ii) no deer are present within the facility;
(4) a diagram of the physical layout of the facility;
(5) the application processing fee specied in Chapter 53,
Subchapter A, of this title (relating to Fees); and
(6) any additional information that the department deter-
mines is necessary to process the application.
(b) A scientic breeder’s permit may be issued when:
(1) the application and associated materials have been ap-
proved by the department; and
(2) the department has received the fee as specied in
Chapter 53, Subchapter A, of this title (relating to Fees).
(c) A scientic breeder’s permit shall be valid from the date of
issuance until the immediately following July 1.
(d) Except as provided in subsection (g) of this section, a sci-
entic breeder’s permit may be renewed annually, provided that the
applicant:
(1) is in compliance with the provisions of this subchapter;
(2) has submitted a notarized application for renewal;
(3) has led the annual report in a timely fashion, as
required by §65.608 of this title (relating to Annual Reports and
Records); and
(4) has paid the permit renewal fee as specied in Chapter
53, Subchapter A, of this title (relating to Fees).
(e) An authorized agent may be added to or deleted from a
permit at any time by faxing or mailing an agent amendment form to
the department. No person added to a permit under this subsection shall
participate in any activity governed by a permit until the department has
received the agent amendment form.
(f) If a scientic breeder facility is enlarged or added to, the
permittee shall submit an accurate diagram of the facility, including
the additions or enlargements, to the department. No person shall in-
troduce or cause the introduction of deer to a pen that has been added
or enlarged unless the diagram required by this subsection is on le at
the department’s Austin headquarters.
(g) The department may refuse permit issuance or renewal to
any person who within ve years of applying for a scientic breeder’s
permit has been nally convicted of or received deferred adjudication
for:
(1) a violation of Parks and Wildlife Code, Chapter 43,
Subchapters C, E, L, or R;
(2) a violation of Parks and Wildlife Code that is a Class B
misdemeanor, a Class A misdemeanor, or felony; or
(3) a violation of Parks and Wildlife Code, §63.002.
(h) The department may prohibit any person for a period of
up to ve years from acting as an agent of any permittee if the person
has been convicted of or received deferred adjudication for an offense
listed in subsection (g) of this section.
(i) The department may refuse to issue a permit to any person
the department has evidence is acting on behalf of or as a surrogate for
another person who is prohibited by the provisions of this subchapter
from engaging in permitted activities.
(j) An applicant for a permit under this subchapter may request
a review of a decision of the department to refuse issuance of a permit
or permit renewal.
(1) An applicant seeking review of a decision of the de-
partment with respect to permit issuance under this subchapter shall
rst contact the department within 10 working days of being notied
by the department of permit denial.
(2) The department shall conduct the review and notify the
applicant of the results within 10 working days of receiving a request
for review.
(3) The request for review shall be presented to a review
panel. The review panel shall consist of the following:
(A) the Deputy Executive Director for Operations (or
his or her designee);
(B) the Director of the Wildlife Division; and
(C) the Big Game Program Director.
(4) The decision of the review panel is nal.
(5) The department shall report on an annual basis to the
White-tailed Deer Advisory Committee the number and disposition of
all reviews under this subsection.
§65.604. Disease Monitoring.
(a) The provisions of subsections (b) - (d) and (g) of this sec-
tion take effect April 1, 2007.
(b) No person shall remove, or authorize or cause the removal
of a live deer from a facility permitted under this subchapter unless:
(1) the facility is designated by the department as move-
ment qualied; or
(2) the removal is specically authorized by the depart-
ment.
(c) No person shall knowingly or intentionally allow the intro-
duction of a live deer from a facility that is not movement qualied into
a facility permitted under this subchapter.
(d) The department may authorize the transfer of deer from a
facility that is not movement qualied and for which there is no valid
scientic breeder permit to a facility permitted under this subchapter;
however, the receiving facility shall not allow any deer to be moved
from the facility for a period of one year from the date the transfer
occurs.
(e) A facility permitted under this subchapter is movement
qualied if no CWD test results of ’detected’ have been returned
from the Texas Veterinary Medical Diagnostic Laboratories for deer
submitted from the facility and at least one of the following criteria is
satised:
(1) the facility is certied by the Texas Animal Health
Commission (TAHC) as having a CWD Monitored Herd Status of
Level A or higher;
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(2) less than ve eligible deer mortalities have occurred
within the facility as of the effective date of this subsection; or
(3) CWD test results of ’not detected’ have been returned
from the Texas Veterinary Medical Diagnostic Laboratories on a mini-
mum of 20% of all eligible deer mortalities occurring within the facility
as of the effective date of this subsection.
(f) An eligible mortality is any lawfully possessed deer aged
16 months or older that has died within a facility after the effective date
of this subsection.
(g) A facility is no longer movement qualied if it cannot meet
the requirements of subsection (e) of this section as of March 31 of any
year; however, a facility may reestablish movement qualied status at
any time by meeting the requirements of subsection (e) of this section.
(h) If a person receives or accepts into a facility that is move-
ment qualied a deer from a facility that is known by the person not to
be a movement qualied facility, the receiving facility immediately and
automatically loses movement qualied status for a period of one year
from the date the transfer occurred, as determined by the department.
(i) Except as provided in this subsection, no person shall in-
troduce into or remove deer from or allow or authorize deer to be in-
troduced into or removed from any facility for which a test result of
’detected’ has been obtained by the Texas Veterinary Medical Diag-
nostic Laboratories. The provisions of this subsection take effect im-
mediately upon the posting of notice by the department at the facility
that a ’detected’ result has been obtained and continue in effect until:
(1) the facility meets the requirements of subsection (e) of
this section; and
(2) the department specically authorizes the resumption
of permitted activities at the facility.
§65.610. Transfer of Deer.
(a) General requirement. No person may remove deer from or
accept deer into a permitted facility unless a valid transfer permit on a
form provided by the department has been activated as provided in this
section.
(b) Transfer by scientic breeder. The holder of a valid scien-
tic breeder’s permit may transfer legally possessed deer:
(1) to or from another scientic breeder as a result of sale,
purchase or other arrangement;
(2) to or from another scientic breeder on a temporary ba-
sis for breeding or nursing purposes;
(3) to an individual who purchases or otherwise lawfully
obtains the deer for purposes of release but does not possess a scientic
breeder’s permit;
(4) to an individual for the purpose of obtaining medical
attention, provided the deer do not leave this state; and
(5) to a facility authorized under Subchapter D of this chap-
ter (relating to Deer Management Permit) to receive buck deer on a
temporary basis.
(c) Transfer by person other than scientic breeder. An indi-
vidual who does not possess a scientic breeder’s permit may possess
deer under a transfer permit if the individual is transporting deer within
the state and the deer were legally purchased or obtained from a scien-
tic breeder for purposes of release.
(d) Release.
(1) The department may authorize the release of deer for
stocking purposes if the department determines that the release of deer
will not detrimentally affect existing populations or systems.
(2) Deer lawfully purchased, possessed, or obtained for
stocking purposes may be held in captivity for no more than 30 days:
(A) to acclimate the deer to habitat conditions at the re-
lease site;
(B) when specically authorized by the department;
(C) if they are not hunted prior to release; and
(D) if the temporary holding facility is physically sepa-
rate from any scientic breeder facility and the deer being temporarily
held are not commingled with deer being held in a scientic breeder
facility. Deer removed from a scientic breeder facility to a temporary
holding facility shall not be returned to any scientic breeder facility.
No deer shall be released from a temporary holding facility during an
open season or within ten days of an open season unless the antlers im-
mediately above the pedicel have been removed.
(3) An individual who does not possess a scientic
breeder’s permit may possess deer under a transfer permit if the indi-
vidual is transporting deer within the state and the deer were legally
purchased or obtained from a scientic breeder for purposes of release.
(e) Transfer permit.
(1) A transfer permit is valid for 48 consecutive hours from
the time of activation.
(2) A transfer permit authorizes the transfer of deer to one
and only one receiver.
(3) A transfer permit is activated only by:
(A) notifying the Law Enforcement Communications
Center in Austin prior to the transport of any deer; or
(B) utilizing the department’s web-based activation
mechanism prior to the transport of any deer.
(4) A person in possession of live deer at any place other
than within a permitted facility shall also possess on their person a
department-issued transfer permit legibly indicating, at a minimum:
(A) the species, sex, and unique number of each deer in
possession;
(B) the source and destination facilities, or, if applica-
ble, the specic release location for each deer in possession;
(C) the date and time that the permit was activated.
(5) Not later than 48 hours following the completion of all
activities under a transfer permit, the permit shall be:
(A) legibly completed and faxed to the Wildlife Divi-
sion in Austin by the person designated on the permit as the party re-
sponsible for notication of the department; or
(B) completed and submitted using the department’s
web-based permit-completion mechanism.
(6) A scientic breeder may transport deer without a trans-
fer permit from a permitted facility to a licensed veterinarian, provided:
(A) the transport occurs by the most feasible direct
route;
(B) the deer are not removed from the means of trans-
portation at any point between the permitted facility and the veterinary
facility; and
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(C) the deer do not leave this state.
(f) Marking of vehicles and trailers. No person may possess,
transport, or cause the transportation of deer in a trailer or vehicle under
the provisions of this subchapter unless the trailer or vehicle exhibits
an applicable inscription, as specied in this subsection, on the rear
surface of the trailer or vehicle. The inscription shall read from left to
right and shall be plainly visible at all times while possessing or trans-
porting deer upon a public roadway. The inscription shall be attached
to or painted on the trailer or vehicle in block, capital letters, each of
which shall be of no less than six inches in height and three inches in
width, in a color that contrasts with the color of the trailer or vehicle. If
the person is not a scientic breeder, the inscription shall be "TXD". If
the person is a scientic breeder, the inscription shall be the scientic
breeder serial number issued to the person.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Parks and Wildlife Department
Effective date: May 23, 2006
Proposal publication date: December 23, 2005
For further information, please call: (512) 389-4775
31 TAC §65.609, §65.610
The repeals are adopted under the authority of Parks and Wildlife
Code, Chapter 43, Subchapter L, which provides the Commis-
sion with authority to establish the fees for scientic breeder per-
mits.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Parks and Wildlife Department
Effective date: May 23, 2006
Proposal publication date: December 23, 2005
For further information, please call: (512) 389-4775
TITLE 34. PUBLIC FINANCE
PART 3. TEACHER RETIREMENT
SYSTEM OF TEXAS
CHAPTER 41. HEALTH CARE AND
INSURANCE PROGRAMS
SUBCHAPTER A. RETIREE HEALTH CARE
BENEFITS (TRS-CARE)
34 TAC §41.10
The Board of Trustees ("Board") of the Teacher Retirement Sys-
tem of Texas ("TRS") adopts amendments to §41.10 relating to
eligibility to enroll in the health benets program (TRS-Care) un-
der the Texas Public School Retired Employees Group Benets
Act. The amended section is adopted without changes to the
text of the proposed rule as published in the April 7, 2006, issue
of the Texas Register (31 TexReg 3013).
The adopted amendments correct a clerical error in the inad-
vertent omission of paragraphs (1) through (6) under subsection
(b) of §41.10 from the Texas Administrative Code. The restored
paragraphs specify the types of service credit that service re-
tirees who retired before September 1, 2004 can use to qualify
for enrollment eligibility in TRS-Care. In December 2005, the
Board adopted substantive amendments to §41.10 that became
effective February 9, 2006. Those earlier adopted amendments
did not change subsection (b) of §41.10 or any of the inadver-
tently omitted paragraphs under that subsection. As reected in
the Board’s December 2005 order adopting the earlier amend-
ments, the Board did not intend to delete the paragraphs now
ministerially restored for publication of the correct rule in the
Texas Administrative Code.
TRS received no public comments regarding the proposed
amendments.
Statutory Authority: §1575.052, Insurance Code, which autho-
rizes the Board to adopt rules it considers necessary to imple-
ment and administer the TRS-Care program.
Cross-reference to Statute: Chapter 1575, Insurance Code,
which provides for the establishment and administration of the
retirees’ health benets program (TRS-Care) and §38 of SB
1691, which amends §1575.004, Insurance Code, relating to
the denition of a retiree.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Teacher Retirement System of Texas
Effective date: May 28, 2006
Proposal publication date: April 7, 2006
For further information, please call: (512) 542-6438
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE
PART 1. DEPARTMENT OF AGING
AND DISABILITY SERVICES
CHAPTER 7. DADS ADMINISTRATIVE
RESPONSIBILITIES
The Health and Human Services Commission (HHSC), on be-
half of the Department of Aging and Disability Services (DADS),
adopts amendments to §§7.1, 7.6, and 7.7; new §7.3; and the re-
peal of §§7.2 - 7.4 in Chapter 7, DADS Administrative Responsi-
bilities, without changes to the proposed text as published in the
March 3, 2006, issue of the Texas Register (31 TexReg 1418).
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The amendments are adopted to update rules governing
management of agency vehicles to comply with the State
Vehicle Fleet Management Plan, as required by Government
Code, §2171.1045. The amendments are also adopted to
correct agency names, delete obsolete terms, and reect new
procedures and organizational structures resulting from the con-
solidation of health and human services agencies in compliance
with Acts 2003, 78th Legislature, Regular Session, Chapter 198
(House Bill 2292).
The new section is adopted to establish a denitions section that
contains words and terms currently appearing in the subchapter
and to update the denitions of those terms to reect current
procedures and organizational structures.
The repeal is adopted to delete unnecessary or duplicative sec-
tions in the subchapter.
DADS received no comments regarding adoption of the amend-
ments, new section, and repeal.
SUBCHAPTER A. STANDARD OPERATING
PROCEDURES
40 TAC §§7.1, 7.3, 7.6, 7.7
The amendments and new section are adopted under Texas
Government Code, §531.0055, which provides that the HHSC
executive commissioner shall adopt rules for the operation and
provision of services by the health and human services agencies,
including DADS, and §2171.1045, which directs state agencies
to adopt rules consistent with the management plan adopted un-
der Texas Government Code, §2171.104, relating to the assign-
ment and use of agency vehicles; and Texas Human Resources
Code, §161.021, which provides that the Aging and Disability
Services Council shall study and make recommendations to the
HHSC executive commissioner and the DADS commissioner re-
garding rules governing the delivery of services to persons who
are served or regulated by DADS.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Aging and Disability Services
Effective date: June 1, 2006
Proposal publication date: March 3, 2006
For further information, please call: (512) 438-3734
CHAPTER 7. TDMHMR AND FACILITY
RESPONSIBILITIES
SUBCHAPTER A. STANDARD OPERATING
PROCEDURES
40 TAC §§7.2 - 7.4
The repeal is adopted under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
DADS, and Texas Human Resources Code, §161.021, which
provides that the Aging and Disability Services Council shall
study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by DADS.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Aging and Disability Services
Effective date: June 1, 2006
Proposal publication date: March 3, 2006
For further information, please call: (512) 438-3734
CHAPTER 30. MEDICAID HOSPICE
PROGRAM
The Health and Human Services Commission (HHSC), on
behalf of the Department of Aging and Disability Services
(DADS), adopts amendments to §§30.32, 30.62, 30.82, and
30.100; adopts new §§30.2, 30.30, 30.34, and 30.36; and
adopts the repeal of §§30.2, 30.30, 30.34, and 30.36 in Chapter
30, governing the Medicaid Hospice Program. New §30.30 is
adopted with changes to the proposed text published in the
March 3, 2006, issue of the Texas Register (31 TexReg 1426).
The amendments to §§30.32, 30.62, 30.82, and 30.100; new
§§30.2, 30.34, and 30.36; and the repeal of §§30.2, 30.30,
30.34, and 30.36 are adopted without changes to the proposed
text.
The amendments, new sections, and repeal are adopted to re-
quire hospice providers to follow additional requirements in the
Contracting for Community Care Services chapter, clarify cur-
rent hospice rules, and add a new rule covering voluntary termi-
nation of a Medicaid contract. The adopted rules clarify that a
hospice must have a Medicaid contract with DADS before billing
for Medicaid services and identify the requirements for general
contracting, disclosure, contract termination, processing claims,
and sanctions.
New §30.2 is adopted to establish the purpose of the Medicaid
Hospice Program chapter, which contains both the contracting
requirements for a Medicaid hospice provider and the eligibility
requirements for an individual electing into the Medicaid Hospice
Program.
The repeal of §§30.2, 30.30, 30.34, and 30.36 is adopted to
delete requirements and contracting procedures that have been
moved to the Contracting for Community Care Services chapter
or reorganized within the Medicaid Hospice Program chapter.
New §30.30 is adopted to require a hospice to meet federal and
state regulations in order to be approved for participation in the
Medicaid Hospice Program. The new section claries that DADS
does not pay for hospice services provided before the date the
hospice has a Medicaid hospice contract with DADS, the individ-
ual makes a valid election into the Medicaid Hospice Program,
and the hospice has a contract with the nursing facility or inter-
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mediate care facility for persons with mental retardation or re-
lated conditions in which the individual resides, if applicable. The
new section also claries that the valid Medicaid hospice election
must be dated on or after the date the hospice has contracted
with DADS and the facility, if a contract with a facility is required.
The amendment to §30.32 moved material on sanctions and re-
questing a hearing to §30.82. New §30.34 is adopted to require
a hospice to notify DADS in writing at least 10 days before the
hospice terminates its contract. The new section also states the
steps a hospice must follow to ensure the needs of individuals
served by the hospice are met if the hospice terminates its con-
tract. New §30.36 is adopted to dene acceptable methods for
submitting written information to DADS.
The amendment to §30.62 is adopted to require a Medicaid hos-
pice provider to have a contract with DADS and to submit a com-
plete and accurate claim. The amendment also adds that DADS
will deny claims for hospice services and for room and board pro-
vided to an individual before the effective date of the Medicaid
hospice contract.
The amendment to §30.82 is adopted to remove the details of
sanctions DADS may take against a hospice and instead, adds
a cross-reference to the rule governing sanctions in the Contract-
ing for Community Care Services chapter. The amendment also
updates the procedures for requesting a hearing. The amend-
ment to §30.100 is adopted to require a hospice to document
hospice services provided to an individual within the clinical or
client record and to remove a cross-reference to the solicitation
rule in the Contracting for Community Services chapter because
a hospice must comply with the solicitation requirements in this
chapter instead.
A minor editorial change was made to the text of §30.30 to clarify
and improve the accuracy of the section.
DADS received one written comment from the Texas Association




The repeal is adopted under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, includ-
ing DADS; Texas Human Resources Code, §161.021, which
provides that the Aging and Disability Services Council shall
study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by DADS; and Texas Government Code, §531.021,
which provides HHSC with the authority to administer federal
funds and plan and direct the Medicaid program in each agency
that operates a portion of the Medicaid program.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Aging and Disability Services
Effective date: June 1, 2006
Proposal publication date: March 3, 2006
For further information, please call: (512) 438-3734
40 TAC §30.2
The new section is adopted under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, includ-
ing DADS; Texas Human Resources Code, §161.021, which
provides that the Aging and Disability Services Council shall
study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by DADS; and Texas Government Code, §531.021,
which provides HHSC with the authority to administer federal
funds and plan and direct the Medicaid program in each agency
that operates a portion of the Medicaid program.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Aging and Disability Services
Effective date: June 1, 2006
Proposal publication date: March 3, 2006
For further information, please call: (512) 438-3734
SUBCHAPTER C. PROVIDER REQUIRE-
MENTS FOR ENTRANCE INTO THE TEXAS
MEDICAID HOSPICE PROGRAM; DISCLO-
SURE REQUIREMENTS
40 TAC §§30.30, 30.34, 30.36
The repeal is adopted under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, includ-
ing DADS; Texas Human Resources Code, §161.021, which
provides that the Aging and Disability Services Council shall
study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by DADS; and Texas Government Code, §531.021,
which provides HHSC with the authority to administer federal
funds and plan and direct the Medicaid program in each agency
that operates a portion of the Medicaid program.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
ADOPTED RULES May 19, 2006 31 TexReg 4237




Department of Aging and Disability Services
Effective date: June 1, 2006
Proposal publication date: March 3, 2006
For further information, please call: (512) 438-3734
SUBCHAPTER C. CONTRACTING AND
DISCLOSURE REQUIREMENTS
40 TAC §§30.30, 30.32, 30.34, 30.36
The new sections and amendment are adopted under Texas
Government Code, §531.0055, which provides that the HHSC
executive commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including DADS; Texas Human Resources Code,
§161.021, which provides that the Aging and Disability Services
Council shall study and make recommendations to the HHSC
executive commissioner and the DADS commissioner regarding
rules governing the delivery of services to persons who are
served or regulated by DADS; and Texas Government Code,
§531.021, which provides HHSC with the authority to administer
federal funds and plan and direct the Medicaid program in each
agency that operates a portion of the Medicaid program.
§30.30. General Contracting Requirements.
(a) A hospice participating in the Medicaid Hospice Program
must comply with the requirements in this chapter and with all federal
and state regulations that govern the Medicaid Hospice Program, in-
cluding the federal regulations in 42 Code of Federal Regulations Part
418 (Hospice Care).
(b) To be approved by the Department of Aging and Disability
Services (DADS) for participation in the Medicaid Hospice Program
and be awarded a contract, a hospice must:
(1) meet the provisions described in Chapter 49 of this title
(relating to Contracting for Community Care Services), except for:
(A) §49.13(b) and (f)(1) of this title (relating to General
Contractual Requirements);
(B) §49.14 of this title (relating to Provisional Con-
tracts);
(C) §49.15(d)(2)(B) of this title (relating to Contract
Assignment);
(D) §49.31(e) of this title (relating to Record Require-
ments);
(E) §49.41(c)(1) and (12) of this title (relating to
Billings and Claims Payment);
(F) §49.42 of this title (relating to Method of Payment);
(G) §49.43 of this title (relating to Expedited Payments
System);
(H) §49.61(a)(4) and (11) of this title (relating to Sanc-
tions); and
(I) §49.63(a), (c), and (d) of this title (relating to Recon-
tracting);
(2) be licensed in Texas as a home and community support
services agency to provide hospice services; and
(3) maintain Medicare certication to provide hospice ser-
vices through the Centers for Medicare and Medicaid Services.
(c) A hospice participating in the Medicaid Hospice Program
must not have restrictive policies or practices, including:
(1) requiring an individual to execute a will with the hos-
pice named as legatee or devisee;
(2) assigning an individual’s life insurance to the hospice;
(3) transferring an individual’s property to the hospice;
(4) requiring an individual to pay a lump sum or make any
other payment or concession to the hospice beyond the recognized
Medicaid rate;
(5) controlling or restricting an individual or legal repre-
sentative in using the individual’s personal needs allowance while in a
nursing facility or an intermediate care facility for persons with mental
retardation or related conditions (ICF/MR-RC);
(6) restricting an individual from transferring or withdraw-
ing from the Medicaid Hospice Program at will, except as provided by
state law;
(7) denying appropriate hospice care to an individual on the
basis of the individual’s race, religion, color, national origin, sex, age,
disability, marital status, or source of payment; and
(8) preventing or requiring the execution of written or un-
written directives to reject life- sustaining procedures by an adult indi-
vidual.
(d) If a hospice provides services to a resident of a nursing
facility or an ICF/MR-RC, the hospice must have a written contract for
the provision of services with the nursing facility or ICF/MR-RC.
(e) DADS does not pay for hospice services provided before
the date:
(1) the hospice has a Medicaid hospice contract with
DADS;
(2) the individual makes a valid election of the Medicaid
hospice benet as provided under subsection (f) of this section; and
(3) the hospice has a contract with a nursing facility or an
ICF/MR-RC if hospice services are provided in a nursing facility or an
ICF/MR-RC.
(f) For purposes of subsection (e)(2) of this section, a valid
Medicaid hospice election must be dated on or after the requirements
listed in subsection (e)(1) and (3) of this section have been met.
(g) If a hospice assigns its contract, it must be assigned in ac-
cordance with §49.15 of this title and the hospice to which the con-
tract has been assigned must submit an updated Texas Medicaid Hos-
pice Program Recipient Election/Cancellation/Discharge Notice form
for each individual receiving Medicaid hospice services from the hos-
pice.
(h) A hospice must allow legal representatives of DADS, the
Texas Attorney General’s Medicaid Fraud Control Unit, and the Texas
Health and Human Services Commission to enter the premises at any
time to make inspections or privately interview the individuals receiv-
ing Medicaid hospice services.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
31 TexReg 4238 May 19, 2006 Texas Register




Department of Aging and Disability Services
Effective date: June 1, 2006
Proposal publication date: March 3, 2006
For further information, please call: (512) 438-3734
SUBCHAPTER F. REIMBURSEMENT
40 TAC §30.62
The amendment is adopted under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, includ-
ing DADS; Texas Human Resources Code, §161.021, which
provides that the Aging and Disability Services Council shall
study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by DADS; and Texas Government Code, §531.021,
which provides HHSC with the authority to administer federal
funds and plan and direct the Medicaid program in each agency
that operates a portion of the Medicaid program.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Aging and Disability Services
Effective date: June 1, 2006
Proposal publication date: March 3, 2006
For further information, please call: (512) 438-3734
SUBCHAPTER H. ENFORCEMENT
40 TAC §30.82
The amendment is adopted under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, includ-
ing DADS; Texas Human Resources Code, §161.021, which
provides that the Aging and Disability Services Council shall
study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by DADS; and Texas Government Code, §531.021,
which provides HHSC with the authority to administer federal
funds and plan and direct the Medicaid program in each agency
that operates a portion of the Medicaid program.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Aging and Disability Services
Effective date: June 1, 2006
Proposal publication date: March 3, 2006
For further information, please call: (512) 438-3734
SUBCHAPTER J. MISCELLANEOUS
40 TAC §30.100
The amendment is adopted under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, includ-
ing DADS; Texas Human Resources Code, §161.021, which
provides that the Aging and Disability Services Council shall
study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by DADS; and Texas Government Code, §531.021,
which provides HHSC with the authority to administer federal
funds and plan and direct the Medicaid program in each agency
that operates a portion of the Medicaid program.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Aging and Disability Services
Effective date: June 1, 2006
Proposal publication date: March 3, 2006
For further information, please call: (512) 438-3734
CHAPTER 68. BUSINESS SERVICES
SUBCHAPTER E. FLEET MANAGEMENT
40 TAC §68.501
The Health and Human Services Commission (HHSC), on be-
half of the Department of Aging and Disability Services (DADS),
adopts the repeal of Chapter 68, Business Services, consisting
of §68.501, without changes to the proposal as published in the
March 3, 2006, issue of the Texas Register (31 TexReg 1431).
The repeal is adopted to delete a rule that is duplicative and,
therefore, is no longer necessary. The consolidation of health
and human services agencies in September 2004 and the re-
sulting transfer of certain rules from Title 25 to Title 40 of the
Texas Administrative Code (TAC) left DADS with two rules gov-
erning the assignment of vehicles. Texas Government Code,
§2171.1045, requires a state agency to promulgate rules relat-
ing to the assignment and use of the agency’s vehicles. The
remaining section governing assignment of vehicles is found at
ADOPTED RULES May 19, 2006 31 TexReg 4239
40 TAC §7.6. An amendment to 40 TAC §7.6 is adopted else-
where in this issue of the Texas Register.
DADS received no comments regarding adoption of the repeal.
The repeal is adopted under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
DADS; Texas Human Resources Code, §161.021, which pro-
vides that the Aging and Disability Services Council shall study
and make recommendations to the HHSC executive commis-
sioner and the DADS commissioner regarding rules governing
the delivery of services to persons who are served or regulated
by DADS.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Aging and Disability Services
Effective date: June 1, 2006
Proposal publication date: March 3, 2006
For further information, please call: (512) 438-3734
31 TexReg 4240 May 19, 2006 Texas Register
Agency Rule Review Plan
Texas State Library and Archives Commission
Title 13, Part 1
Rule Review Plan at http://www.sos.state.tx.us/texreg/review/2006/in-
dex.shtml
TRD-200602477
Filed: May 3, 2006
Proposed Rule Reviews
Texas Education Agency
Title 19, Part 2
The State Board of Education (SBOE) and the Texas Education
Agency (TEA) propose the review of 19 TAC Chapter 109, Budgeting,
Accounting, and Auditing, pursuant to the Texas Government Code,
§2001.039. The rules being reviewed in 19 TAC Chapter 109 are
organized under the following subchapters: Subchapter A, Budgeting,
Accounting, Financial Reporting, and Auditing for School Districts;
Subchapter B, Texas Education Agency Audit Functions; Subchapter
C, Adoptions By Reference; Subchapter D, Uniform Bank Bid and
Depository Contract; and Subchapter AA, Commissioner’s Rules
Concerning Financial Accountability Rating System.
As required by the Texas Government Code, §2001.039, the SBOE and
the TEA will accept comments as to whether the reasons for adopting
19 TAC Chapter 109 continue to exist.
Comments or questions regarding this rule review may be submitted
to Cristina De La Fuente-Valadez, Policy Coordination Division,
Texas Education Agency, 1701 North Congress Avenue, Austin, Texas
78701-1494, (512) 475-1497. Comments may also be submitted
electronically to rules@tea.state.tx.us or faxed to (512) 463-0028.
TRD-200602544
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Filed: May 8, 2006
Texas Real Estate Commission
Title 22, Part 23
The Texas Real Estate Commission proposes to review Chapters 531
and 533 in accordance with the Texas Government Code, §2001.039.
The commission will accept comments for 30 days following the pub-
lication of this notice in the Texas Register as to whether the reason
for adopting each of these sections continues to exist. Any questions
pertaining to this notice of intention to review should be directed to
Loretta R. DeHay, General Counsel, Texas Real Estate Commission.





Texas Real Estate Commission
Filed: May 4, 2006
Adopted Rule Reviews
Texas Education Agency
Title 19, Part 2
The State Board of Education (SBOE) adopts the review of 19 TAC
Chapter 74, Curriculum Requirements, pursuant to the Texas Govern-
ment Code, §2001.039. The rules reviewed in 19 TAC Chapter 74 are
organized under the following subchapters: Subchapter A, Required
Curriculum; Subchapter B, Graduation Requirements; Subchapter C,
Other Provisions; Subchapter D, Graduation Requirements, Beginning
with School Year 2001-2002; Subchapter E, Graduation Requirements,
Beginning with School Year 2004-2005; and Subchapter F, Graduation
Requirements, Beginning with School Year 2007-2008. The SBOE
proposed the review of 19 TAC Chapter 74 in the March 10, 2006, is-
sue of the Texas Register (31 TexReg 1737).
The SBOE nds that the reasons for adopting 19 TAC Chapter 74, Sub-
chapters A-F, continue to exist. The SBOE received no comments re-
lated to the rule review requirement.
The SBOE is proposing amendments and a new rule in 19 TAC Chap-
ter 74 that would incorporate changes to reect legislation passed in
2005; an additional science course option; and technical corrections.
The proposed amendments and new rule may be found in the Proposed
Rules section of this Texas Register issue.
This concludes the review of 19 TAC Chapter 74.
TRD-200602542
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Filed: May 8, 2006
RULE REVIEW May 19, 2006 31 TexReg 4241
The State Board of Education (SBOE) adopts the review of 19 TAC
Chapter 89, Adaptations for Special Populations, Subchapter A,
Gifted/Talented Education; Subchapter B, Adult Basic and Secondary
Education; Subchapter C, General Educational Development; and
Subchapter D, Special Education Services and Settings, pursuant to
the Texas Government Code, §2001.039. The SBOE proposed the
review of 19 TAC Chapter 89 in the March 10, 2006, issue of the
Texas Register (31 TexReg 1737).
The SBOE nds that the reasons for adopting 19 TAC Chapter 89, Sub-
chapters A-D, continue to exist.
No changes are necessary to rules in 19 TAC Chapter 89, Subchapter
A; therefore, the SBOE is proposing no amendments to these rules at
this time.
Changes to rules in 19 TAC Chapter 89, Subchapter B, to reect exist-
ing statute and regulations and agency responsibilities will be proposed
in a future issue.
Changes to rules in 19 TAC Chapter 89, Subchapter C, to incorporate
provisions relating to legislation passed during the 79th Texas Legis-
lature, 2005, that provides Corp members of the Seaborne ChalleNGe
Corps who are 16 years of age to be administered the GED examina-
tion will be considered by the SBOE in the future. Another proposed
amendment to provide clarication to the certication requirements of
counselors serving as chief examiners will also be considered.
Changes to rules in 19 TAC Chapter 89, Subchapter D, to align the
rules with federal regulations associated with the reauthorization of the
Individuals with Disabilities Education Act (IDEA 2004) will be pro-
posed in a future issue. Once federal regulations have been issued, the
SBOE will propose amendments to incorporate any required technical
edits, additions, and deletions. Technical edits concerning state agency
names will be addressed at that time also.
One comment relating to the rule review of 19 TAC Chapter 89, Sub-
chapter A, was received.
Comment. The Texas Association for the Gifted and Talented ex-
pressed strong support for rules relating to gifted and talented education
and urged the SBOE to retain all of the current rules in Subchapter A.
Response. The SBOE agreed and took action to adopt the review of 19
TAC Chapter 89, Subchapter A.
The SBOE received no comments relating to the rule review for 19
TAC Chapter 89, Subchapters B-D.
TRD-200602543
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Filed: May 8, 2006
31 TexReg 4242 May 19, 2006 Texas Register
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31 TexReg 4244 May 19, 2006 Texas Register
TABLES AND GRAPHICS May 19, 2006 31 TexReg 4245
31 TexReg 4246 May 19, 2006 Texas Register
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31 TexReg 4250 May 19, 2006 Texas Register
Department of Aging and Disability Services
Notice of Public Hearing
The Department of Aging and Disability Services (DADS) is updating
the "State Mental Retardation Facilities Report for Fiscal Years 2006-
2007," as required by the Texas Health and Safety Code, §533.032,
"Long-Range Planning." In accordance with the requirements of this
section, DADS has scheduled a public hearing on June 6, 2006, in the
Winters Building, Public Hearing Room, 701 W. 51st Street, Austin,
Texas 78751. This hearing is scheduled to begin at 9:00 a.m.
At this public hearing, interested persons will have the opportunity to
provide comment on the content of this draft report. Each speaker will
be given three minutes to present comments. Persons requiring an in-
terpreter for the deaf or hearing impaired should contact Nellie Nixon
at least 72 hours prior to the hearing at (512) 438-5634 or TDD at (512)
424-3250.
The draft report may be downloaded at:
http://www.dads.state.tx.us/phr/smrf_report/index.cfm.
To request a copy of the draft report, please contact Nellie Nixon at
(512) 438-5634.
Comments on the content of the report may also be submitted in writing
to:
Ron Gernsbacher, Manager
Program Improvement and Integration
Department of Aging and Disability Services









Department of Aging and Disability Services
Filed: May 5, 2006
Texas Building and Procurement Commission
Request for Proposal
The Texas Building and Procurement Commission (TBPC), on behalf
of the Texas Department of Criminal Justice (TDCJ), announces the
issuance of Request for Proposals (RFP) #303-6-11241. TBPC seeks
a ve (5) year lease of approximately 2,906 square feet of ofce space
in the County of Liberty, Texas.
The deadline for questions is May 19, 2006 and the deadline for pro-
posals is May 26, 2006 at 3:00 P.M. The award date is July 1, 2006.
TBPC reserves the right to accept or reject any or all proposals submit-
ted. TBPC is under no legal or other obligation to execute a lease on
the basis of this notice or the distribution of a RFP. Neither this notice
nor the RFP commits TBPC to pay for any costs incurred prior to the
award of a grant.
Parties interested in submitting a proposal may obtain information by
contacting TBPC Purchaser Myra Beer at (512) 463-5773. A copy of





Texas Building and Procurement Commission
Filed: May 4, 2006
Ofce of Consumer Credit Commissioner
Notice of Rate Ceilings
The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
§303.003 and §303.009, Tex. Fin. Code.
The weekly ceiling as prescribed by §303.003 and §303.009
for the period of 05/15/06 - 05/21/06 is 18% for Con-
sumer1/Agricultural/Commercial2/credit through $250,000.
The weekly ceiling as prescribed by §303.003 and §303.009 for the
period of 05/15/06 - 05/21/06 is 18% for Commercial over $250,000.
1Credit for personal, family or household use.




Of¿ce of Consumer Credit Commissioner
Filed: May 9, 2006
Texas Commission on Environmental Quality
Notice of District Petition
Notices mailed May 9, 2006
TCEQ Internal Control No. 01232006-D01; HWY 66 Partners, Ltd.
(Petitioner) led a petition for creation of Galveston County Munic-
ipal Utility District No. 66 (District) with the Texas Commission on
Environmental Quality (TCEQ). The petition was led pursuant to Ar-
ticle XVI, Section 59 of the Constitution of the State of Texas; Chap-
ters 49 and 54 of the Texas Water Code; 30 Texas Administrative Code
Chapter 293; and the procedural rules of the TCEQ. The petition states
the following: (1) the Petitioner is the owner of a majority in value of
the land to be included in the proposed District; (2) the proposed Dis-
trict will contain approximately 310.0 acres located within Galveston
County, Texas; and (3) the proposed District is within the corporate
IN ADDITION May 19, 2006 31 TexReg 4251
limits of the City of Texas City, Texas, and no portion of land within
the proposed District is within the corporate limits or extraterritorial
jurisdiction of any other city, town or village in Texas. There are two
lien holders, Frost National Bank, N.A. and Hibernia National Bank,
N. A., on the property to be included in the proposed District, and the
Petitioner has provided the TCEQ with the certicate evidencing their
consent to the creation of the proposed District. By Resolution No.
06-08, effective January 18, 2006, the City of Texas City, Texas, gave
its consent to the creation of the proposed District. The petition further
states that the proposed District will: (1) purchase, construct, acquire,
improve, extend, maintain and operate a waterworks and sanitary sewer
system for residential and commercial purposes; (2) construct, acquire,
improve, extend, maintain and operate works, improvements, facilities,
plants, equipment and appliances helpful or necessary to provide more
adequate drainage for the property in the proposed District; (3) control,
abate and amend local storm waters or other harmful excesses of water,
all as more particularly described in an engineer’s report led simul-
taneously with the ling of the petition; and (4) purchase, construct,
acquire, improve, maintain, and operate additional facilities, systems,
plants, and enterprises consistent with the purposes for which the Dis-
trict is created and permitted under State law. The petition also states
that the proposed District may: (1) nance one or more facilities de-
signed or utilized to perform re- ghting services; and (2) purchase
interests in land and construct, acquire, improve, extend, maintain, and
operate works, and improvements for the purpose of providing parks
and recreational facilities. According to the petition, the Petitioner
has conducted a preliminary investigation to determine the cost of the
project and from the information available at the time, the cost of the
project is estimated to be approximately $16,295,000.
TCEQ Internal Control No. 03102006-D09; AroPartners (Petitioner)
led a petition for creation of Harris County Municipal Utility Dis-
trict No. 458 (District) with the Texas Commission on Environmental
Quality (TCEQ). The petition was led pursuant to Article XVI, Sec-
tion 59 of the Constitution of the State of Texas; Chapters 49 and 54
of the Texas Water Code; 30 Texas Administrative Code Chapter 293;
and the procedural rules of the TCEQ. The petition states that: (1) the
Petitioner is the owner of a majority in value of the land to be included
in the proposed District; (2) there are no lienholders on the property to
be included in the proposed District; (3) the proposed District will con-
tain approximately 556.83 acres located within Harris County, Texas;
and (4) the proposed District is within the corporate limits or extrater-
ritorial jurisdiction of the City of Houston, Texas. By Ordinance No.
2005-830, effective July 5, 2005, the City of Houston, Texas, gave its
consent to the creation of the proposed District. The petition further
states that the proposed District will: (1) design, construct, acquire,
maintain and operate a waterworks and sanitary sewer system for res-
idential and commercial purposes; (2) design, construct, acquire, im-
prove, extend, maintain and operate works, improvements, facilities,
plants, equipment and appliances helpful or necessary to provide more
adequate drainage for the property in the proposed District; (3) con-
trol, abate and amend local storm waters or other harmful excesses of
waters, as more particularly described in an engineer’s report led si-
multaneously with the ling of the petition; and (4) design, construct,
acquire, improve, maintain, and operate any additional facilities, sys-
tems, plants and enterprises consistent with the purposes for which the
District is created. According to the petition, the Petitioner has con-
ducted a preliminary investigation to determine the cost of the project,
and from the information available at the time, the cost of the project
is estimated to be approximately $39,700,000.
TCEQ Internal Control No. 02162006-D02; Hannover Estates, Ltd.,
and James T. Cox, Trustee (Petitioners) led a petition for the creation
of Montgomery County Municipal Utility District No. 96 (District)
with the Texas Commission on Environmental Quality (TCEQ). The
petition was led pursuant to Article XVI, Section 59 of the Constitu-
tion of the State of Texas; Chapters 49 and 54 of the Texas Water Code;
30 Texas Administrative Code Chapter 293; and the procedural rules of
the TCEQ. The petition states the following: (1) the Petitioners are the
owner of a majority in value of the land to be included in the proposed
District; (2) there are no lien holders on the property to be included in
the proposed District; (3) the proposed District will contain approxi-
mately 285.543 acres located in Montgomery County, Texas; and (4)
the proposed District is within the extraterritorial jurisdiction of the
City of Houston, Texas, and no portion of land within the proposed
District is within the corporate limits or extraterritorial jurisdiction of
any other city, town or village in Texas. By Ordinance No. 2005-1326,
effective December 13, 2005, the City of Houston, Texas, gave its con-
sent to the creation of the proposed District. The petition further states
that the proposed District will: (1) purchase, construct, acquire, im-
prove, extend, maintain and operate a waterworks and sanitary sewer
system for residential and commercial purposes; (2) construct, acquire,
improve, extend, maintain and operate works, improvements, facilities,
plants, equipment and appliances helpful or necessary to provide more
adequate drainage for the property in the proposed District; (3) control,
abate and amend local storm waters or other harmful excesses of water,
all as more particularly described in an engineer’s report led simul-
taneously with the ling of the petition; and (4) purchase, construct,
acquire, improve, maintain, and operate additional facilities, systems,
plants, and enterprises consistent with the purposes for which the Dis-
trict is created and permitted under State law. The petition also states
that the proposed District may: (1) nance one or more facilities de-
signed or utilized to perform re-ghting services; and (2) purchase
interests in land and construct, acquire, improve, extend, maintain, and
operate works, and improvements for the purpose of providing parks
and recreational facilities. According to the petition, the Petitioners
have conducted a preliminary investigation to determine the cost of the
project and from the information available at the time, the cost of the
project is estimated to be approximately $33,950,000.
TCEQ Internal Control No. 12212005-D03; Prairie Oaks, LTD. (Peti-
tioner) led a petition for creation of Oak Point Water Control and Im-
provement District No. 4 (District) with the Texas Commission on En-
vironmental Quality (TCEQ). The petition was led pursuant to Article
XVI, Section 59 of the Constitution of the State of Texas; Chapters 49
and 51 of the Texas Water Code; 30 Texas Administrative Code Chap-
ter 293; and the procedural rules of the TCEQ. The petition states the
following: (1) the Petitioner is the owner of a majority in value of the
land to be included in the proposed District; (2) there are two lien hold-
ers, Texans Commercial Capital L.L.C. and Newmark Homes, L.P., on
the property to be included in the proposed District; (3) the proposed
District will contain approximately 213.355 acres located in Denton
County, Texas; and (4) the proposed District is within the extraterri-
torial jurisdiction of the City of Oak Point, Texas, and no portion of
land within the proposed District is within the corporate limits or ex-
traterritorial jurisdiction of any other city, town or village in Texas.
By Resolution No. 2005-06-4R, effective June 20, 2005, the City of
Oak Point, Texas, gave its consent to the creation of the proposed Dis-
trict. The petition further states that the proposed District will: (1)
purchase, construct, acquire, maintain and operate a waterworks and
sanitary sewer system for municipal, domestic, industrial and commer-
cial purposes; (2) acquire, construct, operate and maintain a system to
gather, conduct, divert, and control local storm water or other local
harmful excesses of water within the District; (3) purchase, acquire,
construct, own, lease, extend, improve, operate, maintain, and repair
such additional improvements, facilities, plants, equipment, and appli-
ances consistent with the purposes for which the District is organized,
all as more particularly described in an engineer’s report led simul-
taneously with the ling of the petition. According to the petition, the
Petitioner has conducted a preliminary investigation to determine the
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cost of the project, and from the information available at the time, the
cost of the project is estimated to be approximately $14,030,000.
INFORMATION SECTION
The TCEQ may grant a contested case hearing on a petition if a written
hearing request is led within 30 days after the newspaper publication
of the notice. To request a contested case hearing, you must submit the
following: (1) your name (or for a group or association, an ofcial rep-
resentative), mailing address, daytime phone number, and fax number,
if any; (2) the name of the petitioner and the TCEQ Internal Control
Number; (3) the statement "I/we request a contested case hearing"; (4)
a brief description of how you would be affected by the petition in a
way not common to the general public; and (5) the location of your
property relative to the proposed district’s boundaries. You may also
submit your proposed adjustments to the petition. Requests for a con-
tested case hearing must be submitted in writing to the Ofce of the
Chief Clerk at the address provided in the information section below.
The Executive Director may approve a petition unless a written request
for a contested case hearing is led within 30 days after the newspaper
publication of the notice. If a hearing request is led, the Executive
Director will not approve the petition and will forward the petition and
hearing request to the TCEQ Commissioners for their consideration at
a scheduled Commission meeting. If a contested case hearing is held,
it will be a legal proceeding similar to a civil trial in state district court.
Written hearing requests should be submitted to the Ofce of the Chief
Clerk, MC 105, TCEQ, P.O. Box 13087, Austin, TX 78711-3087. For
information concerning the hearing process, please contact the Public
Interest Counsel, MC 103, at the same address. For additional informa-
tion, individual members of the general public may contact the Districts
Review Team at 1-512-239-4691. Si desea información en Español,
puede llamar al 1-800-687-4040. General information regarding the




Texas Commission on Environmental Quality
Filed: May 10, 2006
Notice of Meeting on June 29, 2006, in Houston, Harris
County, Texas, Concerning the Former Aluminum Finishing
Company Facility
The purpose of the meeting is to obtain public input and information
concerning proposal of the facility to the state registry of Superfund
sites, the identication of potentially responsible parties, and the pro-
posal of non-residential land use.
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) is required under the Texas Solid Waste Disposal Act, Health and
Safety Code, Chapter 361, as amended (the Act), to annually publish a
state registry that identies facilities that may constitute an imminent
and substantial endangerment to public health and safety or the envi-
ronment due to a release or threatened release of hazardous substances
into the environment. The most recent registry listing of these facili-
ties was published in the April 7, 2006 issue of the Texas Register (31
TexReg 3078).
Pursuant to the Act, §361.184(a), the commission must publish a no-
tice of intent to list a facility on the state registry of state Superfund
sites in the Texas Register and in a newspaper of general circulation in
the county in which the facility is located. With this publication, the
commission hereby gives notice of a facility that the executive direc-
tor has determined eligible for listing, and which the executive director
proposes to list on the state registry. By this publication, the commis-
sion also gives notice pursuant to the Act, §361.1855, that it proposes a
land use other than residential as appropriate for the facility identied.
The commission proposes a commercial/industrial land use designa-
tion. Determination of appropriate land use may impact the remedial
investigation and remedial action for the facility. The commission is
proposing a land use designation of commercial/industrial based on the
existing land use of the property, as is prescribed in the Texas Risk Re-
duction Program rule at 30 TAC §350.53.
This publication also species the general nature of the potential endan-
germent to public health and safety or the environment as determined
by information currently available to the executive director. This no-
tice of intent to list this facility was also published on May 19, 2006,
in the Houston Chronicle.
The facility proposed for listing is the former Aluminum Finishing
Company, located at 6006 Ardmore Street, in Houston, Harris County,
Texas. The geographic coordinates of the site are Latitude 29 degrees
42 minutes 31 seconds North and Longitude 95 degrees 22 minutes 30
seconds West. The description of the site is based on information avail-
able at the time the site was evaluated with the Hazard Ranking System
(HRS). The HRS is the principal screening guide used by the commis-
sion to evaluate potential, relative risk to public health and the envi-
ronment from releases or threatened releases of hazardous substances.
The site description may change as additional information is gathered
on the sources and extent of contamination.
The facility, formerly known as Aluminum Finishing Company, is lo-
cated in a mainly residential area on a corner lot at 6006 Ardmore,
Houston, Harris County, Texas. The description of the facility is based
on information available in 1997 when the site was evaluated with the
Hazard Ranking System (HRS). The site has two buildings on site. One
is a single story small ofce building, the other is a large corrugated
metal storage building. The site is bound on all sides by either a chain
link fence or privacy wooden fence. The site is currently utilized as a
kitchen and bath woodworking and remodeling company.
Aluminum Finishing Company operated approximately from March
1981 through June 1993 as an electroplating facility, where nuts and
bolts were electroplated with cadmium and coated with chromium. The
cleaning solution was sodium cyanide, which was neutralized with sul-
furic acid. The plating sludge was stored on-site in metal tanks.
Elevated levels of cadmium, chromium, lead, arsenic, and cyanide
were detected in soils samples collected on-site in February 1992,
November 1994, and January 1997. The elevated metals and cyanide
concentrations are attributed to the former electroplating operations at
this facility.
In July 1998, Mr. Leo Montgomery, current owner of the property and
doing business as Riverside Kitchen and Bath Company, LLC, applied
for and was accepted into the Voluntary Cleanup Program (VCP) to
clean up the site. The VCP agreement with the owner was terminated
on June 2005 due to inadequate progress.
A public meeting will be held June 29, 2006, at 7:00 p.m., at the De-
Bakey High School for Health Professions, located at 3100 Shenan-
doah, Houston, Harris County, Texas. The purpose of this meeting is
to obtain additional information regarding the site relative to its eli-
gibility for listing on the state registry, identify additional potentially
responsible parties, and obtain public input and information regarding
the appropriate use of land on which the site that is the subject of this
notice is located. The public meeting is not a contested case hearing un-
der the Texas Administrative Procedure Act (Texas Government Code,
Chapter 2001).
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All persons desiring to make comments may do so prior to or at the pub-
lic meeting. All comments submitted prior to the public meeting must
be received by 5:00 p.m., June 28, 2006, and should be sent in writing
to Alan Henderson, Project Manager, TCEQ, Remediation Division,
MC 136, P. O. Box 13087, Austin, Texas 78711-3087 or facsimile at
(512) 239-2303. The public comment period for this action will end at
the close of the public meeting on June 29, 2006.
A portion of the record for this site, including documents pertinent to
the executive director’s determination of eligibility, is available for re-
view at the Young Branch Library, 5260 Griggs Road, Palm Center,
Houston, Texas 77021 (832) 393-2140, during regular business hours.
Copies of the complete public record le may be obtained during reg-
ular business hours at the commission’s Records Management Center,
Building E, First Floor, Records Customer Service, 12100 Park 35 Cir-
cle, Austin, Texas 78753, (800) 633-9363 or (512) 239-2920. Photo-
copying of le information is subject to payment of a fee. Parking is
available on the east side of Building D, convenient to access ramps
that are between Buildings D and E.
Information is also available regarding the state Superfund program on
the TCEQ Web site located at www.tceq.state.tx.us/remediation/super-
fund/index.html.
Persons who have special communication or other accommodation
needs who are planning to attend the meeting should contact the
commission at (800) 633-9363. Requests should be made as far in
advance as possible.
For further information about this site or the public meeting, please




Acting Deputy Director, Of¿ce of Legal Services
Texas Commission on Environmental Quality
Filed: May 9, 2006
Notice of Opportunity to Comment on Default Orders of
Administrative Enforcement Actions
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Default Orders (DOs). The commission staff proposes a DO
when the staff has sent an executive director’s preliminary report and
petition (EDPRP) to an entity outlining the alleged violations; the pro-
posed penalty; and the proposed technical requirements necessary to
bring the entity back into compliance; and the entity fails to request a
hearing on the matter within 20 days of its receipt of the EDPRP. Sim-
ilar to the procedure followed with respect to Agreed Orders entered
into by the executive director of the commission in accordance with
Texas Water Code (TWC), §7.075, this notice of the proposed order
and the opportunity to comment is published in the Texas Register no
later than the 30th day before the date on which the public comment
period closes, which in this case is June 19, 2006. The commission
will consider any written comments received and the commission may
withdraw or withhold approval of a DO if a comment discloses facts or
considerations that indicate a proposed DO is inappropriate, improper,
inadequate, or inconsistent with the requirements of the statutes and
rules within the commission’s jurisdiction, or orders and permits issued
in accordance with the commission’s regulatory authority. Additional
notice of changes to a proposed DO is not required to be published if
those changes are made in response to written comments.
A copy of each proposed DO is available for public inspection at both
the commission’s central ofce, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the appli-
cable regional ofce listed as follows. Comments about the DO should
be sent to the attorney designated for the DO at the commission’s cen-
tral ofce at P. O. Box 13087, MC 175, Austin, Texas 78711-3087 and
must be received by 5:00 p.m. on June 19, 2006. Comments may
also be sent by facsimile machine to the attorney at (512) 239-3434.
The commission’s attorneys are available to discuss the DOs and/or
the comment procedure at the listed phone numbers; however, com-
ments on the DOs should be submitted to the commission in writing.
(1) COMPANY: BASN Corporation dba Swif T Store 21; DOCKET
NUMBER: 2005-0950-PST-E; TCEQ ID NUMBER: RN102044344;
LOCATION: 3710 Live Oak Street, Dallas, Dallas County, Texas;
TYPE OF FACILITY: convenience store with retail sales of gasoline;
RULES VIOLATED: 30 TAC §115.245(2) and THSC, §382.085(b),
by failing to conduct the required annual and triennial testing to verify
proper operation of Stage II equipment; 30 TAC §115.246(1) and (5),
and THSC, §382.085(b), by failing to maintain all required Stage
II records at the station and make them immediately available for
review; 30 TAC §115.243(3)(A) and THSC, §382.085(b), by failing
to maintain all components of the Stage II vapor recovery system in
proper operating condition as specied by the manufacturer or any ap-
plicable California Air Resources Board Executive Orders, and free of
defects that would impair the effectiveness of the system; PENALTY:
$4,950; STAFF ATTORNEY: Robert Mosley, Litigation Division
MC 175, (512) 239-0627; REGIONAL OFFICE: Dallas-Fort Worth
Regional Ofce, 2309 Gravel Drive, Fort Worth, Texas 76118-6951,
(817) 588-5800.
(2) COMPANY: Candido Amaya dba La Hacienda Station and
Consuelo Amaya dba La Hacienda Station; DOCKET NUMBER:
2005-1513-PST-E; TCEQ ID NUMBER: RN102957610; LOCA-
TION: the intersection of East United States 281 and Farm-to-Market
Road 1015, Progresso, Cameron County, Texas; TYPE OF FACILITY:
underground storage tanks (USTs); RULES VIOLATED: 30 TAC
§37.815(a) and (b), by failing to provide acceptable nancial assurance
for taking corrective action for compensating third parties for bodily
injury and property damage caused by accidental releases from the op-
eration of petroleum USTs; PENALTY: $2,100; STAFF ATTORNEY:
Robert Mosley, Litigation Division, MC 175, (512) 239-0627; RE-
GIONAL OFFICE: Harlingen Regional Ofce, 1804 West Jefferson
Avenue, Harlingen, Texas 78550-5247, (956) 425-6010.
(3) COMPANY: Carol Watson dba Cobblestone Smokehouse;
DOCKET NUMBER: 2005-1603-PWS-E; TCEQ ID NUMBER:
RN102321163; LOCATION: 26098 United States Highway 281 North,
Bexar County, Texas; TYPE OF FACILITY: restaurant with a public
water supply; RULES VIOLATED: 30 TAC §290.109(c)(2)(A)(i)
and §290.122(c)(2)(B) and THSC, §341.033(d), by failing to perform
monthly bacteriological sampling of the public drinking water supply
and by failing to provide public notication of the failure to conduct
monthly bacteriological sampling during the months of September
2004 - March 2005 and May 2005; 30 TAC §290.51(a)(3) and TWC,
§5.702, by failing to pay all Fiscal Year 2005 public health service
late fees and all Fiscal Year 2006 public health service annual and
late fees; PENALTY: $2,800; STAFF ATTORNEY: Deanna Sigman,
Litigation Division, MC 175, (512) 239-0619; REGIONAL OFFICE:
San Antonio Regional Ofce, 14250 Judson Road, San Antonio, Texas
78233-4480, (210) 490-3096.
(4) COMPANY: Centergas, Inc. dba Dean’s One Stop; DOCKET
NUMBER: 2005-1469-PST-E; TCEQ ID NUMBERS: 109171 and
RN102450384; LOCATION: seven miles north of Highway 136
on Fritch Highway, Amarillo, Potter County, Texas; TYPE OF FA-
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CILITY: convenience store with retail sales of gasoline; RULES
VIOLATED: 30 TAC §§334.78(a), 334.77(b), and 334.80(a)(3) and
(4) and TWC, §26.121(a), by failing to prevent an unauthorized
discharge of hydrocarbons into or adjacent to waters in the state and to
implement the required investigations and corrective action; 30 TAC
§334.22(a) and TWC, §5.702, by failing to pay outstanding UST fees
for TCEQ Financial Account Number 0004027U for Fiscal Year 2005;
PENALTY: $27,500; STAFF ATTORNEY: Rebecca Davis, Litigation
Division, MC 175, (512) 239-5487; REGIONAL OFFICE: Amarillo
Regional Ofce, 3918 Canyon Drive, Amarillo, Texas 79109-4933,
(806) 353-9251.
(5) COMPANY: Jim Kelso dba Kelso Water System Inc. 1, dba
Kelso Water System Inc. 2, and dba Kelso Water System Inc. 3;
DOCKET NUMBER: 2005-1054-MLM-E; TCEQ ID NUMBERS:
1520224, 1520148, 1520080, RN102817038, RN101232403, and
RN101264372; LOCATION: facility 1, 1082 United States Highway
82, Ralls; facility 2, 4813 Idalou Road, Lubbock; facility 3, south
side of United States Highway 62/82, Ralls, Lubbock County, Texas;
TYPE OF FACILITIES: public water systems; RULES VIOLATED:
at facility 1, 30 TAC §290.109(c)(2)(A)(ii) and §290.122(c)(2)(A)
and THSC, §341.033(d), by failing to collect and submit routine
monitoring samples and by failing to notify the public of the noncom-
pliance during the months of May, June, and November 2003, and
May, November, and December 2004, and January 2005; 30 TAC
§290.109(c)(3)(A)(ii) and §290.122(c)(2)(A), by failing to collect
and submit repeat samples following a total coliform-positive sample
result and by failing to notify the public of noncompliance during the
months of August and September 2004; 30 TAC §290.109(c)(2)(F)
and §290.122(c)(2)(A), by failing to collect and submit the required
distribution samples following a total coliform-positive sample result
and by failing to notify the public of noncompliance during the months
of September and October 2004; 30 TAC §290.51(a)(3) and TWC,
§5.702, by failing to pay the required public health services fees for
Financial Administration Account Number 91520224; at facility 2,
30 TAC §290.109(c)(2)(A)(ii) and §290.122(c)(2)(A) and THSC,
§341.033(d), by failing to collect and submit routine monitoring
samples and by failing to notify the public of the noncompliance
during the months of April - June and November 2003, and January
- March, May, November, and December 2004, and January 2005;
30 TAC §290.109(c)(3)(A)(ii) and §290.122(c)(2)(A), by failing to
collect and submit repeat sample following a total coliform-positive
sample result and by failing to notify the public of the noncompliance
during the month of September 2004; 30 TAC §290.109(c)(2)(F) and
§290.122(c)(2)(A), by failing to collect and submit the required distri-
bution samples following a total coliform-positive sample result and
by failing to notify the public of the noncompliance during the month
of October 2004; 30 TAC §290.110(b)(2), by failing to provide at least
0.2 milligrams per liter (mg/L) of chlorine residual throughout the pub-
lic water supply’s distribution system; 30 TAC §290.46(j), by failing
to complete customer service inspection certicates prior to providing
continuous water service to any existing service when the water
purveyor had reason to believe unacceptable practices exist; 30 TAC
§290.46(e) and THSC, §341.033(a), by failing to employ a certied
water works operator to operate facility 2; 30 TAC §290.41(c)(3)(K)
and THSC, §341.036, by failing to properly seal the wellhead and to
properly install the well casing vent; 30 TAC §290.46(v), by failing to
securely install all water system electrical wiring in compliance with a
local or national electric code; 30 TAC §290.41(c)(3)(N), by failing to
install a master well meter as required; 30 TAC §290.41(c)(3)(O) and
§290.43(e), by failing to provide an intruder-resistant fence around
the water system’s well house and by failing to provide a gate on
the opening in the fence surrounding the pressure tank; 30 TAC
§290.121(a), by failing to design and provide a sampling plan for facil-
ity 2; 30 TAC §290.43(d)(3), by failing to provide an air-water volume
indicator on the pressure tank; 30 TAC §290.46(n)(2), by failing to
provide a distribution map of the water system; 30 TAC §288.20, by
failing to provide a drought contingency plan for the water system;
30 TAC §290.46(q)(1), by failing to issue a boil water notication to
customers within 24 hours of discovering no chlorine residual in the
water supply on or about April 18, 2005; 30 TAC §290.51(a)(3) and
TWC, §5.702, by failing to pay the required public health service fees
for Financial Administration Account Number 91520148; at facility
3, 30 TAC §290.109(c)(2)(A)(ii) and §290.122(c)(2)(A) and THSC,
§341.033(d), by failing to collect and submit routine monitoring
samples and by failing to notify the public of the noncompliance
during the months of May, June, September and November 2003,
May, November, and December 2004, and January 2005; 30 TAC
§290.109(c)(3)(A)(ii) and §290.122(c)(2)(A), by failing to collect
and submit repeat samples following a total coliform-positive sample
result and by failing to notify the public of noncompliance during the
months of August and September 2004; 30 TAC §290.109(c)(2)(F)
and §290.122(c)(2)(A), by failing to collect and submit the required
distribution samples following a total coliform-positive sample result
and by failing to notify the public of noncompliance during the months
of September and October 2004; 30 TAC §290.110(b)(2), by failing
to provide at least 0.2 mg/L of chlorine residual throughout facility
3’s distribution system; 30 TAC §290.46(j), by failing to complete
customer service inspection certicates prior to providing continuous
water service to any existing service when the water purveyor had
reason to believe unacceptable practices exist; 30 TAC §290.46(e)
and THSC, §341.033(a), by failing to employ a certied water works
operator to operate facility 3; 30 TAC §290.41(c)(3)(B) and THSC,
§341.036, by failing to provide well number three with casing that
was 18 inches above ground level; 30 TAC §290.46(v), by failing to
securely install all water system electrical wiring in compliance with
a local or national electric code on well numbers two, three, four,
six, and seven; 30 TAC §290.41(c)(3)(O), by failing to provide gates
on all wells; 30 TAC §290.121(a), by failing to design and provide
a sampling plan for facility 3; 30 TAC §290.46(n)(2), by failing to
provide a distribution map of the water system; 30 TAC §290.46(t),
by failing to provide legible signs at the wells and pressure tanks; 30
TAC §290.43(d)(2), by failing to provide accurate pressure gauges on
all the pressure tanks at facility 3; 30 TAC §290.43(d)(7), by failing
to repair leaks on the pressure tanks at wells two and seven; 30 TAC
§288.20, by failing to provide a drought contingency plan for the
water system; 30 TAC §290.46(q)(1), by failing to issue a boil water
notication to customers within 24 hours of discovering no chlorine
residual in the water supply on or about April 18, 2005; 30 TAC
§290.51(a)(3) and TWC, §5.702, by failing to pay the required public
health service fees for Financial Administration Account Number
91520080; 30 TAC §290.106(b) and THSC, §341.031(a), by exceed-
ing the ten mg/L maximum contaminant level for nitrates during
December 2004; PENALTY: $31,576; STAFF ATTORNEY: Shawn
Slack, Litigation Division, MC 175, (512) 239-0063; REGIONAL
OFFICE: Lubbock Regional Ofce, 4630 50th Street, Suite 600,
Lubbock, Texas 79414-3520, (806) 796-7092.
(6) COMPANY: Jogesh Amin dba Sema Texaco; DOCKET NUM-
BER: 2005-1522-PST-E; TCEQ ID NUMBER: RN101434314;
LOCATION: 8580 North MacArthur Boulevard, Irving, Dallas
County, Texas; TYPE OF FACILITY: convenience store with retail
sales of gasoline; RULES VIOLATED: 30 TAC §115.246(7)(A) and
THSC, §382.085(b), by failing to maintain Stage II records on site
during business hours; 30 TAC §115.245(2) and THSC, §382.085(b),
by failing to have the Stage II equipment tested to determine the vapor
recovery efciency; 30 TAC §115.248(1) and THSC, §382.085(b), by
failing to ensure that at least one station representative received train-
ing and instruction in the operation and maintenance of Stage II vapor
recovery systems; 30 TAC §115.242(3)(E) and TWC, §382.085(b),
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by failing to maintain the Stage II vapor recovery system in proper
operating condition; 30 TAC §334.72, by failing to report to the
agency within 24 hours, the results from a petroleum storage tank
release detection method that indicated a release had occurred; 30
TAC §334.50(b)(1)(A) and (d)(4)(A)(ii) and TWC, §26.3475(c), by
failing to monitor USTs for releases at a frequency of at least once
every month (not to exceed 35 days between each monitoring); 30
TAC §334.48(c), by failing to conduct inventory control for all USTs
involved in the retail sale of petroleum substances used as motor fuel;
30 TAC §334.54(c)(3), by failing to ensure that the temporarily out
of service UST system was properly returned to service; 30 TAC
§334.74, by failing to investigate a potential release suspected on
June 18, 2005, from dispenser 7/8 within 30 days and subsequently
le a Release Determination Report form within 45 days; PENALTY:
$24,200; STAFF ATTORNEY: Rebecca Davis, Litigation Division,
MC 175, (512) 239-5487; REGIONAL OFFICE: Dallas-Fort Worth
Regional Ofce, 2309 Gravel Drive, Fort Worth, Texas 76118-6951,
(817) 588-5800.
(7) COMPANY: Mohammad Salman dba Jeff’s Grocery; DOCKET
NUMBER: 2003-1154-PST-E; TCEQ ID NUMBERS: 38836 and
RN102457785; LOCATION: 12111 Farm-to-Market Road 3083, Con-
roe, Montgomery County, Texas; TYPE OF FACILITY: convenience
store with retail sales of gasoline; RULES VIOLATED: 30 TAC
§334.10(b)(1)(B), by failing to maintain inventory control records on
the premises of the facility and immediately accessible and available
for inspection; 30 TAC §37.815(a) and (b), by failing to maintain the
required nancial assurance for taking corrective action and for com-
pensating third parties for bodily injury and property damage caused
by accidental releases arising from the operation of the USTs; 30 TAC
§334.50(d)(1)(B)(ii) and TWC, §26.3475(c), by failing to implement
release detection sufciently accurate to detect a release as small as
the sum of 1.0% of the total substance ow-through for the month
plus 130 gallons; PENALTY: $11,500; STAFF ATTORNEY: Rachael
Gaines, Litigation Division, MC 175, (512) 239-0078; REGIONAL
OFFICE: Houston Regional Ofce, 5425 Polk Avenue, Suite H,
Houston, Texas 77023-1486, (713) 767-3500.
(8) COMPANY: Osama Azzam dba Super Stop 3; DOCKET NUM-
BER: 2005-1581-AIR-R; TCEQ ID NUMBER: RN102022241; LO-
CATION: 2725 North Mesa Street, El Paso, El Paso County, Texas;
TYPE OF FACILITY: convenience store with retail sales of gasoline;
RULES VIOLATED: 30 TAC §115.252(2) and THSC, §382.085(b),
by allowing the transfer of gasoline which may ultimately be used in
a motor vehicle in the El Paso area with a Reid vapor pressure greater
than 7.0 pounds per square inch from a motor vehicle fuel dispensing
facility; PENALTY: $920; STAFF ATTORNEY: Robert Mosley, Lit-
igation Division, MC 175, (512) 239-0627; REGIONAL OFFICE: El
Paso Regional Ofce, 401 East Franklin Avenue, Suite 560, El Paso,
Texas 79901-1212, (915) 834-4949.
(9) COMPANY: SESE L.L.C. dba Pic N Go; DOCKET NUMBER:
2005-0437-PST-E; TCEQ ID NUMBER: RN102428505; LOCA-
TION: 3443 West Campbell Road, Garland, Dallas County, Texas;
TYPE OF FACILITY: convenience store with retail sales of gasoline;
RULES VIOLATED: 30 TAC §37.815(a) and (b), by failing to provide
acceptable nancial assurance for taking corrective action for compen-
sating third parties for bodily injury and property damage caused by
accidental releases from the operation of petroleum USTs; PENALTY:
$3,150; STAFF ATTORNEY: Robert Mosley, Litigation Division,
MC 175, (512) 239-0627; REGIONAL OFFICE: Dallas-Fort Worth
Regional Ofce, 2309 Gravel Drive, Fort Worth, Texas 76118-6951,
(817) 588-5800.
(10) COMPANY: Tsuo-Min Chi and Malek Koocher dba A-Sunny’s;
DOCKET NUMBER: 2004-1224-PST-E; TCEQ ID NUMBERS:
43969 and RN102281268; LOCATION: 6240 Synott Road, Houston,
Harris County, Texas; TYPE OF FACILITY: convenience store with
retail sales of gasoline; RULES VIOLATED: 30 TAC §37.815(a) and
(b), by failing to demonstrate acceptable nancial assurance for taking
corrective action and for compensating third parties for bodily injury
and property damage caused by accidental releases arising from the
operation of petroleum USTs; PENALTY: $4,200; STAFF ATTOR-
NEY: Lena Roberts, Litigation Division, MC 175, (512) 239-0019;
REGIONAL OFFICE: Houston Regional Ofce, 5425 Polk Avenue,
Suite H, Houston, Texas 77023-1486, (713) 767-3500.
(11) COMPANY: Western Trails Water Supply Corporation;
DOCKET NUMBER: 2005-1335-MWD-E; TCEQ ID NUMBER:
RN102096526; LOCATION: approximately 0.5 mile north of United
States Highway 181 and approximately 3.5 miles northwest of the
intersection of United States Highway 181 and Farm-to-Market Road
1518, Bexar County, Texas; TYPE OF FACILITY: wastewater treat-
ment facility; RULES VIOLATED: 30 TAC §305.42(a) and TWC,
§26.121(a), by failing to submit its permit application for the continued
operation of the facility after its permit expired on March 1, 2005; 30
TAC §30.350(j), by failing to employ a wastewater treatment plant
operator holding a Class D license or higher; PENALTY: $25,500;
STAFF ATTORNEY: Rachael Gaines, Litigation Division, MC 175,
(512) 239-0078; REGIONAL OFFICE: San Antonio Regional Ofce,
14250 Judson Road, San Antonio, Texas 78233-4480, (210) 490-3096.
TRD-200602585
Stephanie Bergeron Perdue
Acting Deputy Director, Of¿ce of Legal Services
Texas Commission on Environmental Quality
Filed: May 9, 2006
Notice of Opportunity to Comment on Settlement Agreements
of Administrative Enforcement Actions
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) in accordance with Texas Water Code
(TWC), §7.075. Section 7.075 requires that, before the commission
may approve the AOs, the commission shall allow the public an op-
portunity to submit written comments on the proposed AOs. Section
7.075 requires that notice of the opportunity to comment must be pub-
lished in the Texas Register no later than the 30th day before the date
on which the public comment period closes, which in this case is June
19, 2006. Section 7.075 also requires that the commission promptly
consider any written comments received and that the commission may
withdraw or withhold approval of an AO if a comment discloses facts
or considerations that the consent is inappropriate, improper, inade-
quate, or inconsistent with the requirements of the statutes and rules
within the commission’s orders and permits issued in accordance with
the commission’s regulatory authority. Additional notice of changes
to a proposed AO is not required to be published if those changes are
made in response to written comments.
A copy of each proposed AO is available for public inspection at both
the commission’s central ofce, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the appli-
cable regional ofce listed as follows. Comments about an AO should
be sent to the attorney designated for the AO at the commission’s cen-
tral ofce at P. O. Box 13087, MC 175, Austin, Texas 78711-3087 and
must be received by 5:00 p.m. on June 19, 2006. Comments may also
be sent by facsimile machine to the attorney at (512) 239-3434. The
designated attorney is available to discuss the AO and/or the comment
procedure at the listed phone number; however, §7.075 provides that
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comments on an AO should be submitted to the commission in writ-
ing.
(1) COMPANY: Adrian Astello dba Astello Stone; DOCKET NUM-
BER: 2004-1152-WQ-E; TCEQ ID NUMBER: RN102409596;
LOCATION: 82525 Interstate 20, Santo, Palo Pinto County, Texas;
TYPE OF FACILITY: sandstone mine; RULES VIOLATED: 30 TAC
§281.25(a)(4) and 40 Code of Federal Regulations (CFR) §122.26(a),
by failing to obtain authorization to discharge storm water associated
with industrial activity to water in the state through an individual
permit or the Multi Sector General Permit; PENALTY: $6,000; STAFF
ATTORNEY: Alfred Okpohworho, Litigation Division, MC R-12,
(713) 422-8918; REGIONAL OFFICE: Dallas-Fort Worth Regional
Ofce, 2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817)
588-5800.
(2) COMPANY: Arkema Inc. FKA Atonna Chemicals Inc.;
DOCKET NUMBER: 2004-1702-AIR-E; TCEQ ID NUMBERS:
JE0074L and RN100216373; LOCATION: 2810 Gulf States Road,
Beaumont, Jefferson County, Texas; TYPE OF FACILITY: in-
dustrial organic chemicals plant; RULES VIOLATED: 30 TAC
§101.201(a)(2)(D) and Texas Health and Safety Code (THSC),
§382.085(b), by failing to submit complete emission reports for
events that occurred on January 15, 2003, August 1, 2003, and
January 28, 2004; 30 TAC §116.115(b)(2)(F), Air Permit Number
865A/PSDTX1016, and THSC, §382.085(b), by failing to maintain
the maximum allowable emission rate for sulfur dioxide, hydrogen
dioxide, carbon disulde, and methyl mercaptan from the are and
E-121 Exchanger during the following emission events: January 15,
2003, August 1, 2003, and January 28, 2004; PENALTY: $9,594;
STAFF ATTORNEY: Rebecca Davis, Litigation Division, MC 175,
(512) 239-5487; REGIONAL OFFICE: Beaumont Regional Ofce,
3870 Eastex Freeway, Beaumont, Texas 77703-1892, (409) 898-3838.
(3) COMPANY: Arnoldo Perez dba Perez Fuel Stop; DOCKET
NUMBER: 2005-1601-PST-E; TCEQ ID NUMBER: RN101445310;
LOCATION: 1.75 miles west of United States Highway 83, Mission,
Hidalgo County, Texas; TYPE OF FACILITY: convenience store with
retail sales of gasoline; RULES VIOLATED: 30 TAC §37.815(a) and
(b), by failing to demonstrate acceptable nancial assurance for taking
corrective action and for compensating third parties for bodily injury
and property damage caused by accidental releases arising from the
operation of petroleum underground storage tanks (USTs); 30 TAC
§334.22(a) and Texas Water Code (TWC), §5.702, by failing to pay
UST late fees associated with Financial Administration Account Num-
ber 0057827U; PENALTY: $2,520; STAFF ATTORNEY: Rachael
Gaines, Litigation Division, MC 175, (512) 239-0078; REGIONAL
OFFICE: Harlingen Regional Ofce, 1804 West Jefferson Avenue,
Harlingen, Texas 78550-5247, (956) 425-6010.
(4) COMPANY: Brownsville Val-Marts, L.L.C. dba Val-Mart No.
2; DOCKET NUMBER: 2005-1464-PST-E; TCEQ ID NUMBERS:
RN102470168; LOCATION: 344 Paredes Line Road, Brownsville,
Cameron County, Texas; TYPE OF FACILITY: convenience store
with retail sales of gasoline; RULES VIOLATED: 30 TAC §37.815(a)
and (b), by failing to demonstrate acceptable nancial assurance for
taking corrective action and for compensating third parties for bodily
injury and property damage caused by accidental releases arising
from the operation of petroleum USTs; 30 TAC §334.50(a)(1)(A)
and TWC, §26.3475(a) and (c)(1), by failing to provide a method of
release detection capable of detecting a release from any portion of the
UST system which contains regulated substances including the tanks,
piping, and other underground equipment; 30 TAC §334.48(c), by
failing to conduct inventory control for all USTs involved in the retail
sale of petroleum substances use as a motor fuel; 30 TAC §334.10(b),
by failing to maintain all UST records at the facility and make those
records immediately accessible to commission personnel upon request;
30 TAC §334.8(c)(4)(A)(vii) and (c)(5)(B)(ii), by failing to timely
renew a previously issued delivery certicate by submitting a properly
completed UST registration and self-certication form at least 30 days
before the expiration date; PENALTY: $9,000; STAFF ATTORNEY:
Robert Mosley, Litigation Division, MC 175, (512) 239-0627; RE-
GIONAL OFFICE: Harlingen Regional Ofce, 1804 West Jefferson
Avenue, Harlingen, Texas 78550-5247, (956) 425-6010.
(5) COMPANY: Center Point Supply, Inc. dba Children’s Depot;
DOCKET NUMBER: 2005-0931-PWS-E; TCEQ ID NUMBER:
RN101179091; LOCATION: 133 Deer Forest Drive, Pipe Creek,
Bandera County, Texas; TYPE OF FACILITY: day care facility with
a non-transient, non-community public water system; RULES VIO-
LATED: 30 TAC §290.109(c)(2)(A)(i) and (g) and §290.122(c)(2)(B),
and THSC, §341.033(d), by failing to collect and submit routine
bacteriological samples once per month for the months of May 2003
- November 2004 and by failing to notify water system customers
of this noncompliance during this time period; PENALTY: $9,595;
STAFF ATTORNEY: Shana Horton, Litigation Division, MC 175,
(512) 239-1088; REGIONAL OFFICE: San Antonio Regional Ofce,
14250 Judson Road, San Antonio, Texas 78233-4480, (210) 490-3096.
(6) COMPANY: City of China; DOCKET NUMBER: 2005-1089-
MLM-E; TCEQ ID NUMBERS: RN101721686 and RN101276855;
LOCATION: off Highway 90, west of Beaumont on North China
Road; adjacent to South China Road and approximately 1.5 miles
south of United States Highway 90, China, Jefferson County, Texas;
TYPE OF FACILITY: public water system, wastewater treatment
system; RULES VIOLATED: 30 TAC §290.113(f)(4) and THSC,
§341.0315(c), by failing to comply with the maximum contaminant
level based on a running annual average of total trihalomethanes dur-
ing the third quarter of 2004; 30 TAC §305.125(1) and Texas Pollutant
Discharge Elimination System Permit Number 12104001, by failing to
comply with permitted efuent limits during November and December
2004, and January, February, and March 2005; PENALTY: $5,023;
STAFF ATTORNEY: Jacquelyn Boutwell, Litigation Division, MC
175, (512) 239-5846; REGIONAL OFFICE: Beaumont Regional
Ofce, 3870 Eastex Freeway, Beaumont, Texas 77703-1892, (409)
898-3838.
(7) COMPANY: Curtis Hamlin dba H & S Quick Stop; DOCKET
NUMBER: 2005-1321-PST-E; TCEQ ID NUMBERS: 35942 and
RN101848489; LOCATION: Highway 7 West, Crockett, Houston
County, Texas; TYPE OF FACILITY: convenience store with retail
sales of gasoline; RULES VIOLATED: 30 TAC §334.49(c)(4)(C)
and TWC, §26.3475(d), by failing to inspect and test the cathodic
protection system for operability and adequacy of protection within
three to six months after installation and at a subsequent frequency
of at least once every three years; 30 TAC §334.50(b)(2) and TWC,
§26.3475(a), by failing to monitor pressurized piping associated with
the UST system in a manner designed to detect releases from any
portion of the piping system; 30 TAC §334.50(b)(2)(A)(i)(III) and
TWC, §26.3475(a), by failing to have the line leak detectors tested at
least once per year for performance and operational reliability; 30 TAC
§334.50(d)(1)(B)(ii) and TWC, §26.3475(c)(1), by failing to reconcile
inventory control records on a monthly basis; PENALTY: $5,400;
STAFF ATTORNEY: Jacquelyn Boutwell, Litigation Division, MC
175, (512) 239-5846; REGIONAL OFFICE: Beaumont Regional
Ofce, 3870 Eastex Freeway, Beaumont, Texas 77703-1892, (409)
898-3838.
(8) COMPANY: Frontera Materials, Inc.; DOCKET NUMBER: 2005-
1373-AIR-E; TCEQ ID NUMBER: 26361 and RN102734779; LOCA-
TION: north of the City of Edinburg, Hidalgo County, Texas; TYPE
OF FACILITY: portable rock crusher; RULES VIOLATED: 30 TAC
IN ADDITION May 19, 2006 31 TexReg 4257
§116.110(a)(1) and THSC, §382.0518(a) and §382.085(b), by failing to
obtain authorization prior to constructing and operating a portable rock
crusher; PENALTY: $10,000; STAFF ATTORNEY: Shannon Strong,
Litigation Division, MC 175, (512) 239-0972; REGIONAL OFFICE:
Harlingen Regional Ofce, 1804 West Jefferson Avenue, Harlingen,
Texas 78550-5247, (956) 425-6010.
(9) COMPANY: Kuang Phou dba Ken’s Minit Market 3; DOCKET
NUMBER: 2004-1603-PST-E; TCEQ ID NUMBERS: 27911 and
RN101497071; LOCATION: 2500 South Street, Nacogdoches,
Nacogdoches County, Texas; TYPE OF FACILITY: convenience
store with retail sales of gasoline; RULES VIOLATED: 30 TAC
§334.8(c)(5)(C), by failing to ensure that a legible tag, label, or
marking with the tank number was permanently applied upon or
afxed to either the top of the ll tube or to a non-removable point in
the immediate area of the ll tube according to the UST registration
and self-certication form; 30 TAC §334.8(c), by failing to conduct
effective manual or automatic inventory control procedures for the
UST system at the facility; PENALTY: $3,500; STAFF ATTORNEY:
Becky Combs, Litigation Division, MC 175, (512) 239-6939; RE-
GIONAL OFFICE: Beaumont Regional Ofce, 3870 Eastex Freeway,
Beaumont, Texas 77703-1892, (409) 898-3838.
(10) COMPANY: Lisanti Realty Corporation dba Lisanti Food Ser-
vice; DOCKET NUMBER: 2005-0138-PST-E; TCEQ ID NUMBER:
RN102047289; LOCATION: 9020 Sterling Street, Irving, Dallas
County, Texas; TYPE OF FACILITY: food distributing company
with an on-site petroleum storage tank; RULES VIOLATED: 30 TAC
§37.815(a) and (b), by failing to demonstrate acceptable nancial as-
surance for taking corrective action and for compensating third parties
for bodily injury and property damage caused by accidental releases
arising from the operation of its petroleum USTs; PENALTY: $950;
STAFF ATTORNEY: Kari Gilbreth, Litigation Division, MC 175,
(512) 239-1320; REGIONAL OFFICE: Dallas-Fort Worth Regional
Ofce, 2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817)
588-5800.
(11) COMPANY: Osburn Sand Co.; DOCKET NUMBER: 2004-1062-
WQ-E; TCEQ ID NUMBER: TXR05R718 and RN100846443; LO-
CATION: 24068 Pleasanton Road, San Antonio, Bexar County, Texas;
TYPE OF FACILITY: sand mining operation; RULES VIOLATED:
30 TAC §281.25(a)(4) and 40 CFR §122.26, by failing to obtain au-
thorization to discharge storm water associated with industrial activity
to waters in the state through an individual permit or the Multi-Sector
General Permit; PENALTY: $6,000; STAFF ATTORNEY: Courtney
St. Julian, Litigation Division, MC 175, (512) 239-0617; REGIONAL
OFFICE: San Antonio Regional Ofce, 14250 Judson Road, San An-
tonio, Texas 78233-4480, (210) 490-3096.
(12) COMPANY: Robert McAdams dba Crossroads Mercantile;
DOCKET NUMBER: 2003-1035-PST-E; TCEQ ID NUMBER:
RN102488780; LOCATION: 14758 Farm-to-Market Road 59 South,
Athens, Henderson County, Texas; TYPE OF FACILITY: conve-
nience store with retail sales of gasoline; RULES VIOLATED: 30
TAC §37.815(a) and (b), by failing to demonstrate continuous nan-
cial assurance for taking corrective action and for compensating third
parties for bodily injury and property damage caused by accidental
releases arising from the operation of the petroleum USTs; 30 TAC
§334.22(a) and TWC, §5.702, by failing to pay outstanding UST fees;
PENALTY: $4,050; STAFF ATTORNEY: Kari Gilbreth, Litigation
Division, MC 175, (512) 239-1320; REGIONAL OFFICE: Tyler
Regional Ofce, 2916 Teague Drive, Tyler, Texas 75701-3756, (903)
535-5100.
(13) COMPANY: Ronny McAdams and Robert McAdams dba MCs
Country Store and Café; DOCKET NUMBER: 2005-1850-PST-E;
TCEQ ID NUMBER: RN102488780; LOCATION: 14758
Farm-to-Market Road 59, Henderson County, Texas; TYPE OF
FACILITY: convenience store with retail sales of gasoline; RULES
VIOLATED: 30 TAC §334.49(a) and TWC, §26.3475(d), by failing to
provide proper corrosion protection for all USTs; 30 TAC §37.815(a)
and (b), by failing to demonstrate acceptable nancial assurance for
taking corrective action and for compensating third parties for bodily
injury and property damage caused by accidental releases arising
from the operation of petroleum USTs; 30 TAC §334.50(b)(1)(A) and
TWC, §26.3475(c)(1), by failing to provide proper release detection
for the UST system; 30 TAC §334.22(a) and TWC, §5.702, by failing
to pay UST fees for TCEQ Financial Assurance Account Numbers
0055137A and 0055137U and associated late fees for Fiscal Years
2003 - 2005; PENALTY: $10,800; STAFF ATTORNEY: Rachael
Gaines, Litigation Division, MC 175, (512) 239-0078; REGIONAL
OFFICE: Tyler Regional Ofce, 2916 Teague Drive, Tyler, Texas
75701-3756, (903) 535-5100.
(14) COMPANY: Sao Traders Inc., dba Stop N Drive 2; DOCKET
NUMBER: 2005-1174-PST-E; TCEQ ID NUMBER: RN102471190;
LOCATION: 7431 Highway 59 South, Shepherd, San Jacinto County,
Texas; TYPE OF FACILITY: convenience store with retail sales
of gasoline; RULES VIOLATED: 30 TAC §334.8(c)(5)(A)(iii),
by failing to ensure that a valid, current TCEQ delivery certicate
was posted at the facility; 30 TAC §334.45(c)(3)(A), by failing to
install and maintain a secure anchor at the base of each UL-listed
emergency shutoff valve (shear or impact) in a piping system in
which regulated substances were conveyed under pressure to an
aboveground dispensing unit; 30 TAC §334.49(c)(4) and TWC,
§26.3475(d), by failing to inspect and test the cathodic protection
system for operability and adequacy of protection at least once every
three years; 30 TAC §334.49(c)(2)(C) and TWC, §26.3475(d), by
failing to inspect the impressed current cathodic protection system
at least once every 60 days to ensure that the rectier and other
system components were operating properly; 30 TAC §334.48(c), by
failing to conduct effective manual or automatic inventory control
procedures for the UST system; 30 TAC §334.50(b)(1)(A) and TWC,
§26.3475(c)(1), by failing to provide proper release detection for
the UST system; 30 TAC §334.50(b)(2) and TWC, §26.3475(a), by
failing to conduct piping and tightness testing for releases; 30 TAC
§334.50(b)(2)(A)(i)(III) and TWC, §26.3475(a), by failing to test the
line leak detectors at least once a year for performance and operational
reliability; 30 TAC §334.50(d)(1)(B)(ii) and TWC, §26.3475(c)(1),
by failing to reconcile inventory records on a monthly basis; 30
TAC §334.50(d)(1)(B)(iii)(IV) and TWC, §26.3475(c)(1), by failing
to gauge the tanks for the presence of water at least once a month;
PENALTY: $8,550; STAFF ATTORNEY: Rachael Gaines, Litigation
Division, MC 175, (512) 239-0078; REGIONAL OFFICE: Beaumont




Acting Deputy Director, Of¿ce of Legal Services
Texas Commission on Environmental Quality
Filed: May 9, 2006
Notice of Proposed Water Quality General Permit Renewal
Authorizing the Discharge of Wastewater
The Texas Commission on Environmental Quality (TCEQ) proposes to
renew a general permit (Texas Pollutant Discharge Elimination System
Permit No. TXG340000) authorizing the discharge of facility waste-
water, contact storm water, and storm water associated with industrial
activities from petroleum bulk stations and terminals into or adjacent
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to water in the state. The proposed general permit applies to the entire
state of Texas. General permits are authorized by Section 26.040 of the
Texas Water Code.
PROPOSED GENERAL PERMIT. The Executive Director has pre-
pared a draft renewal of an existing general permit that authorizes the
discharge of facility wastewater, contact storm water, and storm water
associated with industrial activities from petroleum bulk stations and
terminals. No signicant degradation of high quality waters is expected
and existing uses will be maintained and protected. The Executive Di-
rector proposes to require permittees to submit a Notice of Intent (NOI)
to obtain authorization for discharges.
The Executive Director has reviewed this action for consistency with
the goals and policies of the Texas Coastal Management Program
(CMP) according to Coastal Coordination Council (CCC) regulations,
and has determined that the action is consistent with applicable CMP
goals and policies.
A copy of the proposed general permit and fact sheet are available for
viewing and copying at the TCEQ Ofce of the Chief Clerk located at
the TCEQ’s Austin ofce, at 12100 Park 35 Circle, Building F. These
documents are also available at the TCEQ’s sixteen (16) regional of-
ces and on the TCEQ website at http://www.tceq.state.tx.us/nav/per-
mits/wq_general.html.
PUBLIC COMMENT / PUBLIC MEETING. You may submit public
comments or request a public meeting about this proposed general per-
mit. The purpose of a public meeting is to provide the opportunity to
submit written or oral comment or to ask questions about the proposed
general permit. Generally, the TCEQ will hold a public meeting if the
executive director determines that there is a signicant degree of public
interest in the proposed general permit or if requested by a local legis-
lator. A public meeting is not a contested case hearing.
Written public comments must be submitted to the Ofce of the Chief
Clerk, MC 105, TCEQ, P.O. Box 13087, Austin, TX 78711-3087
within 30 days from the date this notice is published in the Texas
Register.
APPROVAL PROCESS. After the comment period, the Executive Di-
rector will consider all the public comments and prepare a written re-
sponse. The response will be led with the TCEQ Ofce of the Chief
Clerk at least 10 days before the scheduled Commission meeting when
the Commission will consider approval of the general permit. The
Commission will consider all public comment in making its decision
and will either adopt the Executive Director’s response or prepare its
own response. This draft permit was previously noticed and the initial
comment period ended on June 20, 2005. The comments received dur-
ing the initial comment period will also be addressed in the response.
The Commission will issue its written response on the general permit
at the same time the Commission issues or denies the general permit.
A copy of any issued general permit and response to comments will
be made available to the public for inspection at the agency’s Austin
and regional ofces. A notice of the Commissioner’s action on the
proposed general permit and a copy of its response to comments will
be mailed to each person who made a comment. Also, a notice of the
Commission’s action on the proposed general permit and the text of its
response to comments will be published in the Texas Register.
MAILING LISTS. In addition to submitting public comments, you may
ask to be placed on a mailing list to receive future public notices mailed
by the Ofce of the Chief Clerk. You may request to be added to:
(1) the mailing list for this specic general permit; (2) the permanent
mailing list for a specic applicant name and permit number; and/or
(3) the permanent mailing list for a specic county. Clearly specify the
mailing lists to which you wish to be added and send your request to
the TCEQ Ofce of the Chief Clerk at the address above. Unless you
otherwise specify, you will be included only on the mailing list for this
specic general permit.
INFORMATION. If you need more information about this permit ap-
plication or the permitting process, please call the TCEQ Ofce of
Public Assistance, Toll Free, at 1-800-687-4040. General information
about the TCEQ can be found at our web site at: www.tceq.state.tx.us.
Further information may also be obtained by calling the TCEQ’s Water
Quality Division, Industrial Permits Team, at (512) 239-4671.




Texas Commission on Environmental Quality
Filed: May 5, 2006
Notice of Public Hearing on Chapter 321
The Texas Commission on Environmental Quality will conduct a pub-
lic hearing to receive comments concerning proposed revisions to 30
TAC Chapter 321, Control of Certain Activities by Rule, Subchapter B,
Concentrated Animal Feeding Operations, §321.33, Applicability and
Required Authorizations, under the requirements of Texas Health and
Safety Code, §382.017 and §382.05195 and Texas Government Code,
Subchapter B, Chapter 2001.
The proposed rulemaking would implement Senate Bill (SB) 1707,
79th Legislature, 2005, Regular Session, which changed the permitting
requirements under Texas Water Code, Chapter 26 for dry litter poultry
concentrated animal feeding operations (CAFOs) in sole-source sur-
face drinking water protection zones. SB 1707 removes the require-
ment for dry litter poultry CAFOs located in a protection zone of a
sole-source surface drinking water supply to obtain an individual per-
mit. This allows these facilities the ability to apply for coverage un-
der the CAFO general permit. The proposed rulemaking would also
modify the permitting requirements for new source dry litter poul-
try CAFOs and expanding dry litter poultry animal feeding operations
(AFOs) for consistency with regulations regarding existing dry litter
poultry CAFOs.
A public hearing on the proposed revisions will be held in Austin on
June 13, 2006, at 2:00 p.m., at the Texas Commission on Environmental
Quality complex, Building F, Room 2210. The hearing will be struc-
tured for the receipt of oral or written comments by interested persons.
Individuals may present oral statements when called upon in order of
registration. There will be no open discussion during the hearing; how-
ever, an agency staff member will be available to discuss the proposal
30 minutes prior to the hearing.
Comments may be submitted to Joyce Spencer, Texas Register Team,
Ofce of Legal Services, Texas Commission on Environmental
Quality, MC 205, P.O. Box 13087, Austin, Texas 78711-3087, or by
fax to (512) 239-4808. All comments should reference Rule Project
Number 2005-062-321-PR. Comments must be received by 5:00
p.m., June 19, 2006. Copies of the proposed rule can be obtained
from the Texas Commission on Environmental Quality’s Web site at
http://www.tceq.state.tx.us/nav/rules/propose_adopt.html. For further
information, please contact Beth Helms, Water Quality Division, at
(512) 239-2526.
Persons who have special communication or other accommodation
needs who are planning to attend the hearings should contact Joyce
Spencer, Ofce of Legal Services, at (512) 239-5017. Requests should
be made as far in advance as possible.
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Stephanie Bergeron Perdue
Acting Deputy Director, Of¿ce of Legal Services
Texas Commission on Environmental Quality
Filed: May 3, 2006
Notice of Water Quality Applications
The following notices were issued during the period of May 4, 2006
through May 9, 2006.
The following require the applicants to publish notice in the news-
paper. The public comment period, requests for public meetings, or
requests for a contested case hearing may be submitted to the Ofce
of the Chief Clerk, Mail Code 105, P.O. Box 13087, Austin, Texas
78711-3087, WITHIN 30 DAYS OF THE DATE OF NEWSPAPER
PUBLICATION OF THIS NOTICE.
Chevron Phillips Chemical Company LP, which operates the Orange
Plant, a polyethylene manufacturing facility, has applied for a major
amendment to TPDES Permit No. WQ0000359000 to increase the
daily maximum efuent limitation for total suspended solids at Out-
fall 001 and reduce the monitoring frequencies for total copper, oil
& grease, biochemical oxygen demand (5-day), and chemical oxygen
demand at Outfall 001. The current permit authorizes the discharge
of process wastewater, utility wastewater, storm water, and domestic
wastewater at a daily average ow not to exceed 3,150,000 gallons
per day via Outfall 001. The facility is located on the south side of
Farm-to-Market Road 1006, approximately 1.7 miles east of the inter-
section of Farm-to-Market Road 1006 and State Highway 87, south-
west of the City of Orange, Orange County, Texas.
City of Caddo Mills has applied for a new permit, proposed Texas
Pollutant Discharge Elimination System (TPDES) Permit No.
WQ0010425002, to authorize the discharge of treated domestic
wastewater at a daily average ow not to exceed 375,000 gallons per
day. The facility will be located approximately 2,100 feet west of the
intersection of Farm-to-Market Road 36 and Farm-to-Market Road
1903 in Hunt County, Texas.
City of Ladonia has applied for a renewal of TPDES Industrial Permit
No. 04300 and to convert the permit to TPDES Domestic Permit No.
14637-001, which authorizes the discharge of treated domestic waste-
water at a daily average ow not to exceed 530,000 gallons per day.
The facility is located approximately 900 feet west of State Highway
50 and approximately 700 feet south of the intersection of State High-
way 50 and Farm-to-Market Road 2456 in Fannin County, Texas.
The Texas Commission on Environmental Quality (TCEQ) has initi-
ated a minor modication of the Texas Pollutant Discharge Elimination
System (TPDES) permit issued to the City of Port Arthur, to incorpo-
rate a substantial modication to the approved pretreatment program
and changes to the biomonitoring testing frequency. The applicant has
applied to the TCEQ for approval of a substantial modication to its
approved pretreatment program under the TPDES program. The exist-
ing permit authorizes the discharge of treated domestic wastewater at
an annual average ow not to exceed 9,200,000 gallons per day. The
facility is located 6300 Proctor Street, approximately 0.2 miles east of
the intersection of Proctor Street and Main Avenue, 3.3 miles northeast
of the intersection of U.S. Highway 287/96/69 and State Highway 87
in Jefferson County, Texas in Jefferson County, Texas.
Clay/Peek 640, L.P. has applied for a major amendment to TPDES Per-
mit No. WQ0014635001 to change the point of discharge. The current
point of discharge is to an unnamed drainage ditch thence to Harris
County Flood Control District (HCFCD) ditch U-109-09. The pro-
posed point of discharge will be to HCFCD ditch U-101-09-00 (which
will be constructed in conjunction with the proposed development).
The facility will be located 1,500 feet west and 650 feet north of the
intersection of Clay Road and Peek Road in Harris County, Texas.
Coil Tubing Services, L.L.C., which operates a truck washing and gen-
eral maintenance facility for oil eld trucks, has applied for a renewal
of TPDES Permit No. 0004589000, which authorizes the discharge of
treated truck wash water at a daily average ow not to exceed 1,000
gallons per day via Outfall 001. The facility is located approximately
1,000 feet east of Country Club Road and north of County Road No.
342, approximately 2 miles east of the City of Alice, Jim Wells County,
Texas.
Fruitvale Independent School District has applied for a renewal of
TPDES Permit No. 12369-001, which authorizes the discharge of
treated domestic wastewater at a daily average ow not to exceed
5,400 gallons per day. The facility is located approximately 1,200 feet
northeast of the intersection of U.S. Highway 80 and Farm-to-Market
Road 1910 and approximately 2.1 miles east of the intersection of U.S.
Highway 80 and State Highway 19 in Van Zandt County, Texas.
LANXESS Corporation, which operates a synthetic rubber manufac-
turing plant, has applied for a major amendment to reduce monitoring
frequencies for biochemical oxygen demand (5-day), chemical oxygen
demand, total suspended solids, and oil & grease at Outfall 001; re-
move efuent limitations and monitoring requirements for total zinc,
toluene, total phenols, total mercury, cyclohexane, and total residual
chlorine at Outfall 001 (or reduce the monitoring frequencies as an
alternative); and increase the daily average permitted ow at Outfall
001 to 6,000,000 gallons per day. The current permit authorizes the
discharge of process wastewater, utility wastewater, domestic waste-
water, and storm water runoff at a daily average ow not to exceed
5,200,000 gallons per day via Outfall 001. The facility is located at
4647 Farm-to-Market Road 1006, approximately 2800 feet southeast
of the intersection of Farm-to-Market Road 1006 and Foreman Road
in the City of West Orange, Orange County, Texas.
Magellan Terminals Holdings, L.P., which operates the Corpus Christi
Terminal, a bulk petroleum storage terminal, has applied for a renewal
of TPDES Permit No. WQ0002070000, which authorizes the discharge
of oily wastewater and storm water at a daily maximum dry weather
ow not to exceed 350,000 gallons per day via Outfall 001. The facil-
ity is located at 1802 Poth Lane, approximately 250 feet northwest of
the intersection of Interstate Highway 37 and Poth Lane in the City of
Corpus Christi, Nueces County, Texas.
Timberwood Development Company, L.P. has applied for a new per-
mit, Proposed Permit No. WQ0014670001, to authorize the disposal
of treated domestic wastewater at a daily average ow not to exceed
18,000 gallons per day via non-public access subsurface low pressure
drainelds with a minimum area of 180,000 square feet. The facility
and disposal site are located 820 feet southeast of the intersection of
Harmony Hills and Shady Acres and the disposal area is located 1,600
feet southeast of the intersection of Harmony Hills and Shady Acres in
Bexar County, Texas in the drainage basin of Mustang Creek in Seg-




Texas Commission on Environmental Quality
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Notice of Water Rights Application
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Notices issued May 1 through May 8, 2006:
APPLICATION NO. 5594A; Bradley B. Ware, 911 Gann Branch Road,
Killeen, Texas 76549, applicant, has applied for an amendment to its
existing Water Use Permit on the Lampasas River, Brazos River Basin,
in Bell County to extend or delete the expiration date of November 7,
2007, add an additional 31 acres for irrigation, and to divert and use
an additional 20 acre-feet of water. The application was received on
November 17, 2005. Additional information and fees were received on
February 8, 2006. The application was accepted for ling and declared
administratively complete on March 20, 2006. The Commission will
review the application as submitted by the applicant and may or may
not grant the application as requested. Written public comments and
requests for a public meeting should be submitted to the Ofce of Chief
Clerk, at the address provided in the information section below, within
30 days of the date of newspaper publication of the notice.
Application No. 12001; Reece Albert, Inc., 3001 Foster Road, San
Angelo, Texas 76903, Applicant, has applied for a temporary water
use permit for authorization to divert and use 24.5 acre- feet of wa-
ter within a three year period from the Concho River, Colorado River
Basin, for industrial purposes in Tom Green County. The application
was received on January 3, 2006 and additional fees were received on
March 1, 2006. The application was declared administratively com-
plete and led with the Ofce of the Chief Clerk on March 13, 2006.
The temporary permit, if issued, will be junior in priority to all existing
water rights in the Colorado River Basin. The Commission will review
the application as submitted by the applicant and may or may not grant
the application as requested. Written public comments and requests
for a public meeting should be submitted to the Ofce of Chief Clerk,
at the address provided in the information section below, by May 30,
2006.
APPLICATION NO. 5928; High Point Lake Estates Property Own-
ers Association, 19221 I-45 South, Suite 320, Conroe, Texas, 77385,
Applicant, has applied for a Water Use Permit to construct and main-
tain four (4) dams and reservoirs on an unnamed tributary of Highpoint
Creek, Trinity River Basin for in-place recreational purposes in Rock-
wall County. The application was received on November 30, 2005.
Additional information and fees were received on February 10, 2006.
The application was accepted for ling and declared administratively
complete on March 21, 2006. Applicant indicates they will have a pur-
chase agreement with RCH Water Supply Corporation to provide up to
85 acre-feet of make-up water. The Commission will review the ap-
plication as submitted by the applicant and may or may not grant the
application as requested. Written public comments and requests for a
public meeting should be submitted to the Ofce of Chief Clerk, at the
address provided in the information section below, within 30 days of
the date of newspaper publication of the notice.
Application No. 12024; The North Texas Municipal Water District
(NTMWD), P.O. Box 2408, Wylie, Texas 75098, Applicant, has ap-
plied for a temporary water use permit to divert and use not to exceed
16,859 acre-feet of water within a 3 year period from the East Fork
Trinity River, Trinity River Basin, for agricultural purposes in Kauf-
man County to facilitate the development of a constructed wetland. The
application and partial fees were received on February 21, 2006, and
additional information was received on April 4, 2006. The application
was declared administratively complete and led with the Ofce of the
Chief Clerk on April 12, 2006. The Commission will review the ap-
plication as submitted by the applicant and may or may not grant the
application as requested. Written public comments and requests for a
public meeting should be submitted to the Ofce of Chief Clerk, at the
address provided in the information section below, by Monday, May
22, 2006.
INFORMATION SECTION
To view the complete issued notices, view the notices on our web site at
www.tceq.state.tx.us/comm_exec/cc/pub_notice.html or call the Ofce
of the Chief Clerk at 512- 239-3300 to obtain a copy of the complete
notice. When searching the web site, type in the issued date range
shown at the top of this document to obtain search results.
A public meeting is intended for the taking of public comment, and is
not a contested case hearing.
The Executive Director can consider approval of an application unless
a written request for a contested case hearing is led. To request a con-
tested case hearing, you must submit the following: (1) your name (or
for a group or association, an ofcial representative), mailing address,
daytime phone number, and fax number, if any: (2) applicant’s name
and permit number; (3) the statement "[I/we] request a contested case
hearing;" and (4) a brief and specic description of how you would be
affected by the application in a way not common to the general public.
You may also submit any proposed conditions to the requested applica-
tion which would satisfy your concerns. Requests for a contested case
hearing must be submitted in writing to the TCEQ Ofce of the Chief
Clerk at the address provided in the information section below.
If a hearing request is led, the Executive Director will not issue the re-
quested permit and may forward the application and hearing request to
the TCEQ Commissioners for their consideration at a scheduled Com-
mission meeting.
Written hearing requests, public comments or requests for a public
meeting should be submitted to the Ofce of the Chief Clerk, MC 105,
TCEQ, P.O. Box 13087, Austin, TX 78711-3087. For information con-
cerning the hearing process, please contact the Public Interest Counsel,
MC 103, at the same address. For additional information, individual
members of the general public may contact the Ofce of Public As-
sistance at 1-800-687-4040. General information regarding the TCEQ
can be found at our web site at www.tceq.state.tx.us. Si desea informa-




Texas Commission on Environmental Quality
Filed: May 10, 2006
Proposal for Decision
The State Ofce of Administrative Hearings issued a Proposal for De-
cision and Order to the Texas Commission on Environmental Quality
on May 8, 2006, in the matter of the Executive Director of the Texas
Commission on Environmental Quality, Petitioner v. Mohammad Reza
Samadi dba Express Auto Service; SOAH Docket No. 582-06-1501;
TCEQ Docket No. 2005-0318-PST-E. The commission will consider
the Administrative Law Judge’s Proposal for Decision and Order re-
garding the enforcement action against Mohammad Reza Samadi dba
Express Auto Service on a date and time to be determined by the Of-
ce of the Chief Clerk in Room 201S of Building E, 12100 N. Inter-
state 35, Austin, Texas. This posting is Notice of Opportunity to Com-
ment on the Proposal for Decision and Order. The comment period
will end 30 days from date of this publication. Written public com-
ments should be submitted to the Ofce of the Chief Clerk, MC-105,
TCEQ, P.O. Box 13087, Austin, Texas 78711-3087. If you have any
questions or need assistance, please contact Paul Munguia, Ofce of
the Chief Clerk, (512) 239-3300.
TRD-200602594
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LaDonna Castañuela
Chief Clerk
Texas Commission on Environmental Quality
Filed: May 10, 2006
Proposed Enforcement Orders
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) in accordance with Texas Water Code
(the Code), §7.075, which requires that the commission may not ap-
prove these AOs unless the public has been provided an opportunity
to submit written comments. Section 7.075 requires that notice of the
proposed orders and the opportunity to comment must be published in
the Texas Register no later than the 30th day before the date on which
the public comment period closes, which in this case is June 19, 2006.
Section 7.075 also requires that the commission promptly consider any
written comments received and that the commission may withhold ap-
proval of an AO if a comment discloses facts or considerations that
indicate the proposed AO is inappropriate, improper, inadequate, or
inconsistent with the requirements of the Code, the Texas Health and
Safety Code (THSC), and/or the Texas Clean Air Act (the Act). Addi-
tional notice is not required if changes to an AO are made in response
to written comments.
A copy of each proposed AO is available for public inspection at both
the commission’s central ofce, located at 12100 Park 35 Circle, Build-
ing C, 1st Floor, Austin, Texas 78753, (512) 239-1864 and at the appli-
cable regional ofce listed as follows. Written comments about an AO
should be sent to the enforcement coordinator designated for each AO
at the commission’s central ofce at P.O. Box 13087, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on June 19, 2006.
Written comments may also be sent by facsimile machine to the en-
forcement coordinator at (512) 239- 2550. The commission enforce-
ment coordinators are available to discuss the AOs and/or the comment
procedure at the listed phone numbers; however, §7.075 provides that
comments on the AOs should be submitted to the commission in writ-
ing.
(1) COMPANY: Raymond Balderas; DOCKET NUMBER:
2005-1082-LII-E; IDENTIFIER: Regulated Entity Reference Number
(RN) RN104598842; LOCATION: Kendalia, Kendall County, Texas;
TYPE OF FACILITY: landscape business; RULE VIOLATED: 30
TAC §30.5(a) and §344.4(a), the Code, §37.003, and Texas Occu-
pations Code, §1903.251, by failing to obtain an irrigator license;
30 TAC §334.58(b), by failing to refrain from using the license of
someone else who is a licensed irrigator; and 30 TAC §344.73, by
failing to properly connect an irrigation system to a public or private
potable water supply using an approved backow prevention method;
PENALTY: $1,200; ENFORCEMENT COORDINATOR: Trina Gre-
ico, (210) 490-3096; REGIONAL OFFICE: 14250 Judson Road, San
Antonio, Texas 78233-4480, (210) 490-3096.
(2) COMPANY: Rollins E. Bilby; DOCKET NUMBER: 2006-0069-
MSW-E; IDENTIFIER: RN104781901; LOCATION: Lake Bridge-
port, Wise County, Texas; TYPE OF FACILITY: property; RULE VI-
OLATED: 30 TAC §330.5(c), by failing to dispose of municipal solid
waste and brush at an authorized site; PENALTY: $2,000; ENFORCE-
MENT COORDINATOR: Dana Shuler, (512) 239-2505; REGIONAL
OFFICE: 2301 Gravel Drive, Fort Worth, Texas 76118-6951, (817)
588- 5800.
(3) COMPANY: Community Water Company dba Rolling Hills Water
System; DOCKET NUMBER: 2006-0119-PWS-E; IDENTIFIER:
RN102690310; LOCATION: Corsicana, Navarro County, Texas;
TYPE OF FACILITY: public water supply; RULE VIOLATED: 30
TAC §290.46(j), (l), and (r), by failing to keep on le and make
available for review the customer inspection certicates, by failing to
ush dead-end mains at monthly intervals, and by failing to provide
a minimum pressure of 35 pounds per square inch throughout the
distribution system; 30 TAC §290.121(a), by failing to keep on le
and make available for review an up-to-date chemical and microbio-
logical monitoring plan for the water system; 30 TAC §290.42(j), by
failing to use chemicals in the water supplied to the public; 30 TAC
§290.43(c)(4) and (e), by failing to equip the ground storage tank
with a liquid level indicator and by failing to enclose the pump house
and storage tanks with an intruder-resistant fence with lockable gates
or in a lockable building; and 30 TAC §290.110(b)(4), by failing to
maintain a free chlorine residual of 0.2 milligrams per liter through-
out the distribution system; PENALTY: $1,364; ENFORCEMENT
COORDINATOR: Sandy VanCleave, (512) 239-0667; REGIONAL
OFFICE: 2301 Gravel Drive, Fort Worth, Texas 76118- 6951, (817)
588-5800.
(4) COMPANY: City of Dalworthington Gardens; DOCKET NUM-
BER: 2005-1894-MWD-E; IDENTIFIER: RN101390110; LOCA-
TION: Dalworthington Gardens, Tarrant County, Texas; TYPE OF
FACILITY: manhole and collection system; RULE VIOLATED: the
Code, §26.121(a), by failing to prevent an unauthorized discharge
of wastewater; PENALTY: $3,750; ENFORCEMENT COORDINA-
TOR: Pamela Campbell, (512) 239-4493; REGIONAL OFFICE: 2301
Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.
(5) COMPANY: Delta Tubular International, L.P.; DOCKET NUM-
BER: 2006-0178-IWD-E; IDENTIFIER: RN100650621; LOCA-
TION: Houston, Harris County, Texas; TYPE OF FACILITY:
wastewater treatment; RULE VIOLATED: 30 TAC §305.125(1),
Texas Pollutant Discharge Elimination (TPDES) Permit Number
0004690000, and the Code, §26.121(a), by failing to comply with per-
mitted efuent limits for chemical oxygen demand, oil and grease, total
copper, total silver, total zinc, and total residual chlorine; PENALTY:
$3,276; ENFORCEMENT COORDINATOR: Tom Greimel, (512)
239-5690; REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Hous-
ton, Texas 77023-1486, (713) 767-3500.
(6) COMPANY: Flo Community Water Supply Corporation; DOCKET
NUMBER: 2006-0113- PWS-E; IDENTIFIER: RN101440949; LO-
CATION: Buffalo, Leon County, Texas; TYPE OF FACILITY: public
water supply; RULE VIOLATED: 30 TAC §290.45(b)(1)(D)(i), (iii),
and (iv) and THSC, §341.0315(c), by failing to meet the minimum to-
tal capacity requirement of 0.6 gallons per minute (gpm) per connec-
tion with two or more wells, by failing to provide two or more pumps
that have a total service pump capacity of two gpm per connection, by
failing to provide a pressure tank capacity of 20 gallons per connec-
tion, and by failing to provide an elevated storage capacity; 30 TAC
§290.42(e)(4)(C), by failing to provide forced air ventilation fans in
the gas chlorination rooms; 30 TAC §290.46(j), (n)(2), and (t), by fail-
ing to complete a customer service inspection certicate, by failing to
maintain and make available an accurate and up-to-date map of the dis-
tribution system, and by failing to post a legible sign in plain view that
includes the name of the water supply and a telephone number where
a responsible ofcial can be contacted; 30 TAC §290.41(c)(3)(M), by
failing to provide a suitable sampling tap; 30 TAC §290.43(c)(8) and
(e), by failing to properly maintain the exterior coating on the ground
storage tank and by failing to provide an intruder-resistant fence; and
30 TAC §290.118(a) and (b), by failing to adhere to the secondary
constituent maximum contaminant level for iron; PENALTY: $2,784;
ENFORCEMENT COORDINATOR: Rebecca Clausewitz, (210) 490-
3096; REGIONAL OFFICE: 6801 Sanger Avenue, Suite 2500, Waco,
Texas 76710-7826, (254) 751-0335.
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(7) COMPANY: Phillip M. Grisham, Sr.; DOCKET NUMBER:
2006-0317-OSI-E; IDENTIFIER: RN103337218; LOCATION: Hill-
top Lakes, Leon County, Texas; TYPE OF FACILITY: on-site sewage;
RULE VIOLATED: 30 TAC §285.3(a) and THSC, §366.051(a), by
failing to obtain the required permit prior to beginning the construction
of an on- site sewage facility; PENALTY: $300; ENFORCEMENT
COORDINATOR: Lynley Doyen, (512) 239-1364; REGIONAL
OFFICE: 6801 Sanger Avenue, Suite 2500, Waco, Texas 76710-7826,
(254) 751-0335.
(8) COMPANY: Gulf Bayport Chemicals L.P.; DOCKET NUMBER:
2006-0030-IHW-E; IDENTIFIER: RN100219096; LOCATION:
Pasadena, Harris County, Texas; TYPE OF FACILITY: chemical
plant; RULE VIOLATED: 30 TAC §305.64(g), 40 Code of Federal
Regulations (CFR) §270.40(b), and THSC, §361.085, by failing to
demonstrate compliance with the requirements of 30 TAC Chapter 37,
Subchapter P within six months of the date of the change of ownership
or operational control of the facility; PENALTY: $2,180; EN-
FORCEMENT COORDINATOR: Michael Meyer, (512) 239-4492;
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas
77023-1486, (713) 767-3500.
(9) COMPANY: GWD Operating, Limited dba Vintage Car
Wash; DOCKET NUMBER: 2006- 0060-PST-E; IDENTIFIER:
RN101546299; LOCATION: Coppell, Dallas County, Texas; TYPE
OF FACILITY: auto detail and car wash with retail sales of gaso-
line; RULE VIOLATED: 30 TAC §115.246(1) and (4) and THSC,
§382.085(b), by failing to maintain Stage II records on site at the
station and make them immediately available for inspection; 30 TAC
§115.245(2) and (6) and THSC, §382.085(b), by failing to verify
proper operation of the Stage II equipment and by failing to submit
the results of all Stage II tests to the appropriate regional ofce; 30
TAC §334.50(b)(2)(A)(i)(III) and (ii)(I) and the Code, §26.3475(a), by
failing to test the line leak detectors and by failing to provide proper
release detection; PENALTY: $3,840; ENFORCEMENT COORDI-
NATOR: Judy Kluge, (817) 588-5800; REGIONAL OFFICE: 2301
Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.
(10) COMPANY: Randy L. Gardner dba Handy Randy’s; DOCKET
NUMBER: 2006-0444- PST-E; IDENTIFIER: RN101800530; LO-
CATION: Colmesneil, Tyler County, Texas; TYPE OF FACILITY:
fuel distributor; RULE VIOLATED: 30 TAC §334.8(c)(5)(A)(i), by
failing to have a valid delivery certicate; PENALTY: $875; EN-
FORCEMENT COORDINATOR: Melissa Keller, (512) 239-1768;
REGIONAL OFFICE: 3870 Eastex Freeway, Beaumont, Texas
77703-1892, (409) 898-3838.
(11) COMPANY: Mike Hweide dba Hicks Country Store; DOCKET
NUMBER: 2006-0443- PST-E; IDENTIFIER: RN101433712; LO-
CATION: Southlake, Tarrant County, Texas; TYPE OF FACILITY:
convenience store with retail sales of gasoline; RULE VIOLATED: 30
TAC §334.50(b)(1)(A), by failing to provide proper release detection;
PENALTY: $1,750; ENFORCEMENT COORDINATOR: Melissa
Keller, (512) 239-1768; REGIONAL OFFICE: 2301 Gravel Drive,
Fort Worth, Texas 76118-6951, (817) 588-5800.
(12) COMPANY: Zulgar K. Momin dba Hungerford Supermarket
344; DOCKET NUMBER: 2003-0972-PST-E; IDENTIFIER: Petro-
leum Storage Tank Facility Identication Number 27984; LOCATION:
Hungerford, Wharton County, Texas; TYPE OF FACILITY: conve-
nience store with retail sales of gasoline; RULE VIOLATED: 30 TAC
§37.815(a) and (b), by failing to provide acceptable nancial assur-
ance; PENALTY: $4,200; ENFORCEMENT COORDINATOR: Har-
vey Wilson, (512) 239-0321; REGIONAL OFFICE: 5425 Polk Av-
enue, Suite H, Houston, Texas 77023- 1486, (713) 767-3500.
(13) COMPANY: Huntsman Petrochemical Corporation; DOCKET
NUMBER: 2006-0107-AIR- E; IDENTIFIER: RN100219252;
LOCATION: Port Neches, Jefferson County, Texas; TYPE OF FA-
CILITY: petrochemical production; RULE VIOLATED: 30 TAC
§116.115(b)(2)(F) and (c), Permit Number 5952A, and THSC,
§382.085(b), by failing to prevent unauthorized emissions; and 30
TAC §101.201(a)(1)(B) and THSC, §382.085(b), by failing to properly
notify the commission of a reportable emissions event; PENALTY:
$15,798; ENFORCEMENT COORDINATOR: John Barry, (409)
898-3838; REGIONAL OFFICE: 3870 Eastex Freeway, Beaumont,
Texas 77703-1892, (409) 898-3838.
(14) COMPANY: Innovene USA L.L.C.; DOCKET NUMBER:
2006-0149-AIR-E; IDENTIFIER: RN104579487; LOCATION: Texas
City, Galveston County, Texas; TYPE OF FACILITY: chemical plant;
RULE VIOLATED: 30 TAC §116.115(c), Air Permit Number 8978,
and THSC, §382.085(b), by failing to prevent unauthorized emissions
of ethylene; PENALTY: $2,040; ENFORCEMENT COORDINA-
TOR: Scott Barnett, (713) 767-3500; REGIONAL OFFICE: 5425
Polk Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.
(15) COMPANY: Manh Le dba M & D Grocery; DOCKET NUM-
BER: 2006-0301-PST-E; IDENTIFIER: RN102714169; LOCATION:
Port Arthur, Jefferson County, Texas; TYPE OF FACILITY: conve-
nience store with retail sales of gasoline; RULE VIOLATED: 30 TAC
§334.50(b)(1)(A) and (d)(1)(B)(ii) and the Code, §26.3475(c)(1),
by failing to monitor underground storage tanks (USTs) for releases
and by failing to conduct reconciliation of detailed inventory control
records; PENALTY: $1,500; ENFORCEMENT COORDINATOR:
Steven Mahr, (512) 239-6017; REGIONAL OFFICE: 3870 Eastex
Freeway, Beaumont, Texas 77703-1892, (409) 898-3838.
(16) COMPANY: M. A. D. Property Management, L.P. dba J &
H Exxon; DOCKET NUMBER: 2006-0198-PST-E; IDENTIFIER:
RN102250081; LOCATION: Azle, Tarrant County, Texas; TYPE OF
FACILITY: convenience store with retail sales of gasoline; RULE
VIOLATED: 30 TAC §334.7(d)(3), by failing to provide an amended
UST registration to the commission; 30 TAC §115.242(3) and THSC,
§382.085(b), by failing to maintain the Stage II vapor recovery system
in proper operating condition; and 30 TAC §334.50(d)(1)(B)(ii) and
(iii)(I) and the Code, §26.3475(c)(1), by failing to conduct reconcil-
iation of detailed inventory control records and by failing to record
inventory volume measurement for regulated substance inputs, with-
drawals, and the amount still remaining in the tank each operating
day; PENALTY: $3,492; ENFORCEMENT COORDINATOR: Judy
Kluge, (817) 588-5800; REGIONAL OFFICE: 2301 Gravel Drive,
Fort Worth, Texas 76118-6951, (817) 588-5800.
(17) COMPANY: Monarch Utilities I L.P.; DOCKET NUMBER:
2006-0152-MWD-E; IDENTIFIER: RN102287125; LOCATION:
Eustace, Henderson County, Texas; TYPE OF FACILITY: wastewater
treatment; RULE VIOLATED: 30 TAC §305.125(1) and (17), TPDES
Permit Number WQ0011506001, and the Code, §26.121(a), by failing
to comply with the permitted efuent limits for ammonia nitrogen
and by failing to submit discharge monitoring report data; PENALTY:
$3,492; ENFORCEMENT COORDINATOR: Brian Lehmkuhle,
(512) 239-4482; REGIONAL OFFICE: 2916 Teague Drive, Tyler,
Texas 75701-3756, (903) 535-5100.
(18) COMPANY: Wanda Morgan; DOCKET NUMBER: 2006-0464-
PST-E; IDENTIFIER: RN104093596; LOCATION: San Angelo, Tom
Green County, Texas; TYPE OF FACILITY: convenience store with
retail sales of gasoline; RULE VIOLATED: 30 TAC §334.50(b)(1)(A),
by failing to provide release detection; and 30 TAC §334.49(a)(1),
by failing to provide corrosion protection; PENALTY: $3,500; EN-
FORCEMENT COORDINATOR: Melissa Keller, (512) 239- 1768;
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REGIONAL OFFICE: 622 South Oakes, Suite K, San Angelo, Texas
76903-7013, (915) 655- 9479.
(19) COMPANY: NNN Amberoaks, L.L.C.; DOCKET NUMBER:
2006-0253-EAQ-E; IDENTIFIER: RN102133238; LOCATION:
Cedar Park, Williamson County, Texas; TYPE OF FACILITY: prop-
erty; RULE VIOLATED: 30 TAC §213.4(a)(1), by failing to obtain
approval of an Edwards Aquifer protection plan; PENALTY: $2,880;
ENFORCEMENT COORDINATOR: Carolyn Lind, (903) 535-5100;
REGIONAL OFFICE: 1921 Cedar Bend Drive, Suite 150, Austin,
Texas 78758-5336, (512) 339-2929.
(20) COMPANY: Producers’ Cooperative Elevator; DOCKET NUM-
BER: 2006-0463-PST-E; IDENTIFIER: RN102789062; LOCATION:
Dougherty, Floyd County, Texas; TYPE OF FACILITY: fuel distribu-
tor; RULE VIOLATED: 30 TAC §334.8(c)(5)(A)(i), by failing to have
a valid delivery certicate prior to receiving fuel; PENALTY: $875;
ENFORCEMENT COORDINATOR: Melissa Keller, (512) 239-1768;
REGIONAL OFFICE: 4630 50th Street, Suite 600, Lubbock, Texas
79414-3520, (806) 796-7092.
(21) COMPANY: South Tawakoni Water Supply Corpora-
tion; DOCKET NUMBER: 2005- 2023-PWS-E; IDENTIFIER:
RN101459337; LOCATION: Edgewood, Van Zandt County, Texas;
TYPE OF FACILITY: public water supply; RULE VIOLATED:
30 TAC §290.113(f)(4) and THSC, §341.0315(c), by exceeding the
maximum contaminant level for total trihalomethanes; PENALTY:
$313; ENFORCEMENT COORDINATOR: Cheryl Thompson, (817)
588-5800; REGIONAL OFFICE: 2916 Teague Drive, Tyler, Texas
75701-3756, (903) 535-5100.
(22) COMPANY: Superior Stone Inc.; DOCKET NUMBER:
2006-0173-MLM-E; IDENTIFIER: RN104796594; LOCATION:
Jarrell, Williamson County, Texas; TYPE OF FACILITY: stone
cutting operation; RULE VIOLATED: 30 TAC §281.25(a)(4) and 40
CFR §122.26(c), by failing to obtain authorization to discharge storm
water associated with stone cutting activities; 30 TAC §213.4(a)(1), by
failing to submit an Edwards Aquifer Protection Plan for commission
approval; and 30 TAC §335.4 and the Code, §26.121(c), by failing
to prevent an unauthorized discharge of industrial waste; PENALTY:
$9,600; ENFORCEMENT COORDINATOR: Brent Hurta, (512)
239-6589; REGIONAL OFFICE: 1921 Cedar Bend Drive, Suite 150,
Austin, Texas 78758-5336, (512) 339-2929.
(23) COMPANY: Three Lakes Land Company, L.L.C.; DOCKET
NUMBER: 2006-0151- MSW-E; IDENTIFIER: RN104801121;
LOCATION: Harlingen, Cameron County, Texas; TYPE OF FACIL-
ITY: unauthorized waste disposal site; RULE VIOLATED: 30 TAC
§330.5(a), by failing to prevent the disposal of municipal solid waste
at an unauthorized disposal site; PENALTY: $577 ENFORCEMENT
COORDINATOR: Jaime Garza, (956) 425-6010; REGIONAL OF-
FICE: 1804 West Jefferson Avenue, Harlingen, Texas 78550-5247,
(956) 425-6010.
(24) COMPANY: University of Texas Medical Branch at Galve-
ston; DOCKET NUMBER: 2005-1973-AIR-E; IDENTIFIER:
RN101921138; LOCATION: Galveston, Galveston County, Texas;
TYPE OF FACILITY: hospital with incinerator and crematory stacks;
RULE VIOLATED: 30 TAC §113.2072(a) and (b)(2), §116.115(c),
Permit Number 18655, and THSC, §382.085(b), by failing to operate
within the permitted limits for opacity and emission limits for par-
ticulate matter; 30 TAC §113.2075(a)(2)(B) and §116.115(c), Permit
Number 18655, and THSC, §382.085(b), by failing to perform an-
nual performance stack tests; PENALTY: $9,120; ENFORCEMENT
COORDINATOR: Craig Fleming, (512) 239-5806; REGIONAL




Acting Deputy Director, Of¿ce of Legal Services
Texas Commission on Environmental Quality
Filed: May 9, 2006
Texas Health and Human Services Commission
Notice Concerning Implementation Date for CHIP Eligibility
for Unborn Children Rule at 1 TAC §370.401
The Texas Health and Human Services Commission (HHSC) adopted
1 TAC §370.401, Eligibility for Unborn Children, as published in the
April 28, 2006, issue of the Texas Register (31 TexReg 3527), with an
effective date of April 30, 2006. This Notice claries that HHSC does




Texas Health and Human Services Commission
Filed: May 9, 2006
Notice of Adopted Medicaid Provider Payment Rates
Adopted Rates. As the single state agency for the state Medicaid pro-
gram, the Texas Health and Human Services Commission adopts a new
per diem payment rate for the Truman Smith Children’s Care Center in
the amount of $174.48. The payment rate is adopted to be effective
January 1, 2006.
Methodology and Justication: The adopted rate was determined in ac-
cordance with the rate setting methodologies for the nursing facility/pe-
diatric care facility special rate class at 1 TAC §§355.307(c) (relating to
Reimbursement Setting Methodology), 355.101 (relating to Introduc-
tion), and 355.109 (relating to Adjusting Reimbursement When New




Texas Health and Human Services Commission
Filed: May 5, 2006
Department of State Health Services
Licensing Actions for Radioactive Materials
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Department of State Health Services
Filed: May 10, 2006
Notice of Amendment Number 40 to the Radioactive Material
License of Waste Control Specialists, LLC
Notice is hereby given by the Department of State Health Services (de-
partment), Radiation Safety Licensing Branch, that it has amended Ra-
dioactive Material License Number L04971 issued to Waste Control
Specialists, LLC (WCS) located in Andrews County, Texas, one mile
North of State Highway 176; 250 feet East of the Texas/New Mexico
State Line; 30 miles West of Andrews, Texas.
Amendment number 40 authorizes the storage of waste, meeting the
requirements of Condition 15.B of the license, in a US Department of
Transportation Type B container, or a Dufrane Secure Environmental
Container, or equivalent.
The department has determined that the amendment of the license and
the terms of conditions provide reasonable assurance that the licensee’s
radioactive waste processing facility is operated in accordance with
the requirements of Texas Administrative Code (TAC), Chapter 289;
the amendment of the license will not be inimical to the health and
safety of the public or the environment; and the activity represented by
the amendment of the license will not have a signicant effect on the
human environment.
This notice affords the opportunity for a public hearing upon written
request within 30 days of the date of publication of this notice by a
person affected as set out in 25 TAC, §289.205(f). A "person affected"
is dened as a person who demonstrates that the person has suffered or
will suffer actual injury or economic damage and, if the person is not a
local government, is (a) a resident of a county, or a county adjacent to
a county, in which the radioactive material is or will be located; or (b)
doing business or has a legal interest in land in the county or adjacent
county.
A person affected may request a hearing by writing Richard A. Ratliff,
P.E., Radiation Program Ofcer, Department of State Health Services,
1100 West 49th Street, Austin, Texas 78756-3189. Any request for a
hearing must contain the name and address of the person who considers
himself affected by this action, identify the subject license, specify the
reasons why the person considers himself affected, and state the relief
sought. If the person is represented by an agent, the name and address
of the agent must be stated. Should no request for a public hearing be
timely led, the agency action will be nal.
A public hearing, if requested, shall be conducted in accordance with
the provisions of Texas Health and Safety Code, Chapter 401, the Ad-
ministrative Procedure Act (Texas Government Code Chapter 2001),
the formal hearing procedures of the department (25 TAC, §1.21 et
seq.) and the procedures of the State Ofce of Administrative Hear-
ings (1 TAC, Chapter 155).
A copy of the license amendment and supporting materials are avail-
able, by appointment, for public inspection and copying at the ofce
of the Radiation Safety Licensing Branch, Department of State Health
Services, Exchange Building, 8407 Wall Street, Austin, Texas, tele-
phone (512) 834-6688, 8:00 a.m. to 5:00 p.m., Monday - Friday (ex-
cept holidays). Information relative to inspection and copying the doc-
uments may be obtained by contacting Chrissie Toungate, Custodian




Department of State Health Services
Filed: May 10, 2006
Notice of Default Order
Notice is hereby given that the Department of State Health Services
(department) issued a Default Order to the following registrant:
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Plant and Pipeline Inspection (License #L05746-000) of Rockport. A
total penalty of $4,000 shall be paid by registrant for violations of 25
Texas Administrative Code, Chapter 289. The registrant shall also
comply with additional settlement agreement requirements.
A copy of all relevant material is available, by appointment, for pub-
lic inspection at the Department of State Health Services, Exchange
Building, 8407 Wall Street, Austin, Texas, telephone (512) 834-6688,




Department of State Health Services
Filed: May 10, 2006
Texas Department of Insurance
Company Licensing
Application for incorporation to the State of Texas by GLOBAL
GUARDIAN INSURANCE COMPANY, a domestic re and/or
casualty company. The home ofce is in El Paso, Texas.
Any objections must be led with the Texas Department of Insurance,
within twenty (20) calendar days from the date of the Texas Regis-
ter publication, addressed to the attention of Godwin Ohaechesi, 333
Guadalupe Street, M/C 305-2C, Austin, Texas 78701.
TRD-200602601
Gene C. Jarmon
Chief Clerk and General Counsel
Texas Department of Insurance
Filed: May 10, 2006
Notice of Public Hearing
The Commissioner of Insurance (Commissioner) will hold a public
hearing under Docket No. 2641, on June 6, 2006 at 9:30 a.m. in Room
100 of the William P. Hobby, Jr. State Ofce Building, 333 Guadalupe
Street in Austin, Texas, to consider the appointment of a local record-
ing agent representative to the Board of Directors of the Texas Wind-
storm Insurance Association (TWIA). Garry P. Kaufman, of the Galve-
ston Insurance Associates in Galveston, Texas, has been nominated by
the Texas Department of Insurance staff for reappointment to a third
three-year term as one of the two local recording agent members to
serve on the TWIA Board.
The hearing is held pursuant to Texas Insurance Code, Article 21.49,
§5A, which provides that the Commissioner, after notice and hearing,
may issue any orders considered necessary to carry out the purposes of
Article 21.49 (Texas Windstorm Insurance Association Act), including
but not limited to, maximum rates, competitive rates, and policy forms.
Any person may appear and testify for or against the proposed appoint-
ment.
Texas Insurance Code, Article 21.49, §5(g), provides that the TWIA
Board of Directors shall be composed of nine members. Article 21.49,
§5(g)(3) provides that two of the TWIA board members shall be local
recording agents licensed under the Insurance Code with demonstrated
experience in the TWIA and who, as of the date of the appointment,
have principal ofces located in the catastrophe area. Article 21.49,
§5(h) provides that members of the TWIA Board of Directors serve
three-year staggered terms with the terms of three members expiring
on the third Tuesday of March of each year.
Any questions concerning this matter should be addressed to Marilyn
Hamilton, Associate Commissioner, Personal and Commercial Lines
Division, MC 104-PC, Texas Department of Insurance, P. O. Box
149104, Austin, Texas 78714-9104.
TRD-200602571
Gene C. Jarmon
Chief Clerk and General Counsel
Texas Department of Insurance
Filed: May 9, 2006
Texas Lottery Commission
Instant Game Number 672 "Sizzlin’ Sevens"
1.0 Name and Style of Game.
A. The name of Instant Game No. 672 is "SIZZLIN’ SEVENS". The
play style for Game 1 is "three in a line". The play style for Game 2
is "match up". The play style for Game 3 is "key symbol match with
auto win".
1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 672 shall be $7.00 per ticket.
1.2 Denitions in Instant Game No. 672.
A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.
B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.
C. Play Symbol - The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for a prize. Each
Play Symbol is printed in Symbol font in black ink in positive except
for dual-image games. The possible black play symbols are: $7.00,
$14.00, $21.00, $35.00, $70.00, $350, $700, $7,000, $77,000, 1, 2, 3, 4,
5, 6, 8, 9, CACTUS SYMBOL, BRANDING IRON SYMBOL, BLAZ-
ING SUN SYMBOL, MAP SCROLL SYMBOL, STACK OF CASH
SYMBOL, MONEY BAG SYMBOL, GOLD COIN SYMBOL, COV-
ERED WAGON SYMBOL, SPURS SYMBOL, LASSO SYMBOL,
COWBOY HAT SYMBOL and 7 SYMBOL.
D. Play Symbol Caption - The printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
veries each Play Symbol is as follows:
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E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. These three (3) small letters are for val-
idation purposes and cannot be used to play the game. The possible
validation codes are:
Low-tier winning tickets use the required codes listed in Figure 2. Non-
winning tickets and high-tier tickets use a non-required combination of
the required codes listed in Figure 2 with the exception of ∅ , which will
only appear on low-tier winners and will always have a slash through
it.
F. Serial Number - A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. There is a
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are the
Validation Number. The Serial Number is positioned beneath the bot-
tom row of play data in the scratched-off play area. The Serial Number
is for validation purposes and cannot be used to play the game. The
format will be: 0000000000000.
G. Low-Tier Prize - A prize of $7.00, $14.00 or $21.00.
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H. Mid-Tier Prize - A prize of $35.00, $70.00 or $350.
I. High-Tier Prize - A prize of $700, $7,000 or $77,000.
J. Bar Code - A 22 (twenty-two) character interleaved two (2) of ve
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.
K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (672), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 001 and end
with 075 within each pack. The format will be: 672-0000001-001.
L. Pack - A pack of "SIZZLIN’ SEVENS" Instant Game tickets con-
tains 75 tickets, packed in plastic shrink-wrapping and fanfolded in
pages of one (1). Ticket 001 will be shown on the front of the pack; the
back of ticket 075 will be revealed on the back of the pack. All packs
will be tightly shrink-wrapped. There will be no breaks between the
tickets in a pack. Every other book will reverse i.e., reverse order will
be: the back of ticket 001 will be shown on the front of the pack and
the front of ticket 075 will be shown on the back of the pack.
M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.
N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"SIZZLIN’ SEVENS" Instant Game No. 672 ticket.
2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket. A
prize winner in the "SIZZLIN’ SEVENS" Instant Game is determined
once the latex on the ticket is scratched off to expose 28 (twenty-eight)
Play Symbols. Game 1: If a player reveals three (3) "7" play symbols
in any one row, column or diagonal, the player wins the prize shown.
Game 2: If a player reveals three (3) identical prize amounts, the player
wins that prize. Game 3: If a player matches any of YOUR SYMBOLS
to either WINNING SYMBOL, the player wins the prize shown below
that symbol. If a player reveals a "7" play symbol in any of YOUR
SYMBOLS, the player wins the prize shown below that symbol in-
stantly. No portion of the display printing nor any extraneous matter
whatsoever shall be usable or playable as a part of the Instant Game.
2.1 Instant Ticket Validation Requirements.
A. To be a valid Instant Game ticket, all of the following requirements
must be met:
1. Exactly 28 (twenty-eight) Play Symbols must appear under the latex
overprint on the front portion of the ticket;
2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specied, and each Play Symbol must agree with its Play
Symbol Caption;
3. Each of the Play Symbols must be present in its entirety and be fully
legible;
4. Each of the Play Symbols must be printed in black ink except for
dual image games;
5. The ticket shall be intact;
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;
7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;
8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;
9. The ticket must not be counterfeit in whole or in part;
10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;
11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on le at the Texas Lottery;
12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;
13. The ticket must be complete and not miscut, and have exactly
28 (twenty-eight) Play Symbols under the latex overprint on the front
portion of the ticket, exactly one Serial Number, exactly one Retailer
Validation Code, and exactly one Pack-Ticket Number on the ticket;
14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;
15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;
16. Each of the 28 (twenty-eight) Play Symbols must be exactly one
of those described in Section 1.2.C of these Game Procedures;
17. Each of the 28 (twenty-eight) Play Symbols on the ticket must be
printed in the Symbol font and must correspond precisely to the artwork
on le at the Texas Lottery; the ticket Serial Numbers must be printed
in the Serial font and must correspond precisely to the artwork on le at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on le at the Texas Lottery;
18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on le at the Texas Lottery;
and
19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.
B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any condential validation
and security tests of the Texas Lottery.
C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.
2.2 Programmed Game Parameters.
A. Consecutive non-winning tickets within a book will not have iden-
tical patterns.
B. Game 1: Players can win once in this play area.
C. Game1: No ticket will contain three (3) or more of a kind other than
the "7" symbol.
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D. Game1: The "7" symbol is the only symbol that can be used to make
a winning line.
E. Game 1: On non-winning tickets, there will be at least one row,
column or diagonal with a pair of "7"’s.
F. Game 1: Winning tickets will contain only one (1) winning combi-
nations.
G.Game 1: Tickets will not contain four (4) "7" symbols in all 4 cor-
ners.
H. Game 2: Players can win once in this play area.
I. Game 2: There will never be more than one (1) set of three (3) like
prize amounts on a single ticket.
J. Game 2: There will never be more than three (3) like prize amounts
on a single ticket.
K. Game 3: Players can win up to ten (10) times in this play area.
L. No more than two (2) like non-winning prize symbols on a ticket.
M. Game 3: No more than two (2) like non-winning YOUR SYM-
BOLS on a ticket.
N. Game 3: Non-winning prize symbols will not match a winning prize
symbol on a ticket.
O. Game 3: The "7" symbol will never appear more than once on a
ticket.
P. Game 3: The "7" symbol will only appear on winning tickets.
Q.Game 3: The "7" symbol will never appear as one of the WINNING
SYMBOLS.
R. Game 3: No duplicate WINNING SYMBOLS will appear on a
ticket.
2.3 Procedure for Claiming Prizes.
A. To claim a "SIZZLIN’ SEVENS" Instant Game prize of $7.00,
$14.00, $21.00, $35.00, $70.00 or $350, a claimant shall sign the
back of the ticket in the space designated on the ticket and present
the winning ticket to any Texas Lottery Retailer. The Texas Lottery
Retailer shall verify the claim and, if valid, and upon presentation of
proper identication, make payment of the amount due the claimant
and physically void the ticket; provided that the Texas Lottery Retailer
may, but is not, in some cases, required to pay a $35.00, $70.00 or
$350 ticket. In the event the Texas Lottery Retailer cannot verify the
claim, the Texas Lottery Retailer shall provide the claimant with a
claim form and instruct the claimant on how to le a claim with the
Texas Lottery. If the claim is validated by the Texas Lottery, a check
shall be forwarded to the claimant in the amount due. In the event the
claim is not validated, the claim shall be denied and the claimant shall
be notied promptly. A claimant may also claim any of the above
prizes under the procedure described in Section 2.3.B and Section
2.3.C of these Game Procedures.
B. To claim a "SIZZLIN’ SEVENS" Instant Game prize of $700,
$7,000 or $77,000, the claimant must sign the winning ticket and
present it at one of the Texas Lottery’s Claim Centers. If the claim is
validated by the Texas Lottery, payment will be made to the bearer of
the validated winning ticket for that prize upon presentation of proper
identication. When paying a prize of $600 or more, the Texas Lottery
shall le the appropriate income reporting form with the Internal
Revenue Service (IRS) and shall withhold federal income tax at a rate
set by the IRS if required. In the event that the claim is not validated
by the Texas Lottery, the claim shall be denied and the claimant shall
be notied promptly.
C. As an alternative method of claiming a "SIZZLIN’ SEVENS" In-
stant Game prize, the claimant must sign the winning ticket, thoroughly
complete a claim form, and mail both to: Texas Lottery Commission,
Post Ofce Box 16600, Austin, Texas 78761-6600. The risk of send-
ing a ticket remains with the claimant. In the event that the claim is
not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notied promptly.
D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufcient amount from the winnings of a person who has
been nally determined to be:
1. delinquent in the payment of a tax or other money collected by the
Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;
2. delinquent in making child support payments administered or col-
lected by the Attorney General;
3. delinquent in reimbursing the Texas Health and Human Services
Commission for a benet granted in error under the food stamp pro-
gram or the program of nancial assistance under Chapter 31, Human
Resources Code;
4. in default on a loan made under Chapter 52, Education Code; or
5. in default on a loan guaranteed under Chapter 57, Education Code.
E. If a person is indebted or owes delinquent taxes to the State, other
than those specied in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.
2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a nal determination by the Executive
Director, under any of the following circumstances:
A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;
B. if there is any question regarding the identity of the claimant;
C. if there is any question regarding the validity of the ticket presented
for payment; or
D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No lia-
bility for interest for any delay shall accrue to the benet of the claimant
pending payment of the claim.
2.5 Payment of Prizes to Persons Under 18. If a person under the age
of 18 years is entitled to a cash prize of less than $600 from the "SIZ-
ZLIN’ SEVENS" Instant Game, the Texas Lottery shall deliver to an
adult member of the minor’s family or the minor’s guardian a check or
warrant in the amount of the prize payable to the order of the minor.
2.6 If a person under the age of 18 years is entitled to a cash prize
of more than $600 from the "SIZZLIN’ SEVENS" Instant Game, the
Texas Lottery shall deposit the amount of the prize in a custodial bank
account, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.
2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specied in these Game
Procedures and on the back of each ticket, shall be forfeited.
2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of tickets ordered. The number of actual prizes available
in a game may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
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ticket may continue to be sold even when all the top prizes have been
claimed.
3.0 Instant Ticket Ownership.
A. Until such time as a signature is placed upon the back portion of an
Instant Game ticket in the space designated, a ticket shall be owned by
the physical possessor of said ticket. When a signature is placed on the
back of the ticket in the space designated, the player whose signature
appears in that area shall be the owner of the ticket and shall be entitled
to any prize attributable thereto. Notwithstanding any name or names
submitted on a claim form, the Executive Director shall make payment
to the player whose signature appears on the back of the ticket in the
space designated. If more than one name appears on the back of the
ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.
B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.
4.0 Number and Value of Instant Prizes. There will be approximately
5,040,000 tickets in the Instant Game No. 672. The approximate num-
ber and value of prizes in the game are as follows:
A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.
5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 672 with-
out advance notice, at which point no further tickets in that game may
be sold.
6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 672, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and





Filed: May 10, 2006
Instant Game Number 726 "Mystery Money"
1.0 Name and Style of Game.
A. The name of Instant Game No. 726 is "MYSTERY MONEY". The
play style is "key symbol match".
1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 726 shall be $5.00 per ticket.
1.2 Denitions in Instant Game No. 726.
A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.
B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.
C. Play Symbol - The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for a prize. Each Play
Symbol is printed in Symbol font in black ink in positive except for
dual-image games. The possible black play symbols are: $1.00, $2.00,
$4.00, $5.00, $10.00, $12.00, $15.00, $20.00, $50.00, $100, $500,
$1,000, $5,000, $10,000, SPOOL OF THREAD SYMBOL, SCARF
SYMBOL, BOOT SYMBOL, NAIL SYMBOL, GLOVE SYMBOL,
DIAMOND RING SYMBOL, TROPHY SYMBOL, HAIR BRUSH
SYMBOL, BELL SYMBOL, ANCHOR SYMBOL, FRY PAN SYM-
BOL, FISHING HOOK SYMBOL, BOW TIE SYMBOL, CLOVER
SYMBOL, TEA CUP SYMBOL, HUBCAP SYMBOL, COWBOY
HAT SYMBOL, NECKLACE SYMBOL, KEY SYMBOL, HORSE-
SHOE SYMBOL, APPLE SYMBOL, SAFETY PIN SYMBOL,
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MATCH SYMBOL, PAIL SYMBOL, LEAF SYMBOL, PADDLE
SYMBOL, SAW SYMBOL and THIMBLE SYMBOL.
D. Play Symbol Caption - The printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
veries each Play Symbol is as follows:
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E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. These three (3) small letters are for val-
idation purposes and cannot be used to play the game. The possible
validation codes are:
Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
∅ , which will only appear on low-tier winners and will always have a
slash through it.
F. Serial Number - A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. There is a
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are the
Validation Number. The Serial Number is positioned beneath the bot-
tom row of play data in the scratched-off play area. The Serial Number
is for validation purposes and cannot be used to play the game. The
format will be: 0000000000000.
G. Low-Tier Prize - A prize of $5.00, $10.00, $15.00 or $20.00.
H. Mid-Tier Prize - A prize of $50.00, $100 or $500.
I. High-Tier Prize - A prize of $1,000, $5,000 or $50,000.
J. Bar Code - A 22 (twenty-two) character interleaved two (2) of ve
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.
K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (726), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 001 and end
with 075 within each pack. The format will be: 726-0000001-001.
L. Pack - A pack of "MYSTERY MONEY" Instant Game tickets con-
tains 75 tickets, packed in plastic shrink-wrapping and fanfolded in
pages of one (1). Ticket 001 will be shown on the front of the pack; the
back of ticket 075 will be revealed on the back of the pack. All packs
will be tightly shrink-wrapped. There will be no breaks between the
tickets in a pack. Every other book will reverse i.e., reverse order will
be: the back of ticket 001 will be shown on the front of the pack and
the front of ticket 075 will shown on the back of the pack.
M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC Chapter
401.
N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"MYSTERY MONEY" Instant Game No. 726 ticket.
2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket. A
prize winner in the "MYSTERY MONEY" Instant Game is determined
once the latex on the ticket is scratched off to expose 24 (twenty-four)
Play Symbols. If a player matches any of YOUR ITEMS play sym-
bols to any of the NEEDED ITEMS play symbols, the player wins the
prize shown for that item. No portion of the display printing nor any
extraneous matter whatsoever shall be usable or playable as a part of
the Instant Game.
2.1 Instant Ticket Validation Requirements.
A. To be a valid Instant Game ticket, all of the following requirements
must be met:
1. Exactly 24 (twenty-four) Play Symbols must appear under the latex
overprint on the front portion of the ticket;
2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specied, and each Play Symbol must agree with its Play
Symbol Caption;
3. Each of the Play Symbols must be present in its entirety and be fully
legible;
4. Each of the Play Symbols must be printed in black ink except for
dual image games;
5. The ticket shall be intact;
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;
7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;
8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;
9. The ticket must not be counterfeit in whole or in part;
10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;
11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on le at the Texas Lottery;
12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;
13. The ticket must be complete and not miscut, and have exactly
24 (twenty-four) Play Symbols under the latex overprint on the front
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portion of the ticket, exactly one Serial Number, exactly one Retailer
Validation Code, and exactly one Pack-Ticket Number on the ticket;
14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;
15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;
16. Each of the 24 (twenty-four) Play Symbols must be exactly one of
those described in Section 1.2.C of these Game Procedures;
17. Each of the 24 (twenty-four) Play Symbols on the ticket must be
printed in the Symbol font and must correspond precisely to the artwork
on le at the Texas Lottery; the ticket Serial Numbers must be printed
in the Serial font and must correspond precisely to the artwork on le at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on le at the Texas Lottery;
18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on le at the Texas Lottery;
and
19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.
B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any condential validation
and security tests of the Texas Lottery.
C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.
2.2 Programmed Game Parameters.
A. Consecutive non-winning tickets within a book will not have iden-
tical patterns.
B. Players can win up to twelve (12) times on a ticket.
C. No duplicate non-winning YOUR ITEMS on a ticket.
D. No duplicate NEEDED ITEMS on a ticket.
E. No duplicate non-winning prize symbols on a ticket.
F. A non-winning prize symbol will never be the same as a winning
prize symbol.
G. The occurrence of a ticket winning all twelve (12) locations will
only appear as dictated by the prize structure.
2.3 Procedure for Claiming Prizes.
A. To claim a "MYSTERY MONEY" Instant Game prize of $5.00,
$10.00, $15.00, $20.00, $50.00, $100 or $500, a claimant shall sign
the back of the ticket in the space designated on the ticket and present
the winning ticket to any Texas Lottery Retailer. The Texas Lottery
Retailer shall verify the claim and, if valid, and upon presentation of
proper identication, make payment of the amount due the claimant
and physically void the ticket; provided that the Texas Lottery Retailer
may, but is not, in some cases, required to pay a $50.00, $100 or $500
ticket. In the event the Texas Lottery Retailer cannot verify the claim,
the Texas Lottery Retailer shall provide the claimant with a claim form
and instruct the claimant on how to le a claim with the Texas Lottery.
If the claim is validated by the Texas Lottery, a check shall be for-
warded to the claimant in the amount due. In the event the claim is not
validated, the claim shall be denied and the claimant shall be notied
promptly. A claimant may also claim any of the above prizes under the
procedure described in Section 2.3.B and Section 2.3.C of these Game
Procedures.
B. To claim a "MYSTERY MONEY" Instant Game prize of $1,000,
$5,000 or $50,000, the claimant must sign the winning ticket and
present it at one of the Texas Lottery’s Claim Centers. If the claim is
validated by the Texas Lottery, payment will be made to the bearer of
the validated winning ticket for that prize upon presentation of proper
identication. When paying a prize of $600 or more, the Texas Lottery
shall le the appropriate income reporting form with the Internal
Revenue Service (IRS) and shall withhold federal income tax at a rate
set by the IRS if required. In the event that the claim is not validated
by the Texas Lottery, the claim shall be denied and the claimant shall
be notied promptly.
C. As an alternative method of claiming a "MYSTERY MONEY" In-
stant Game prize, the claimant must sign the winning ticket, thoroughly
complete a claim form, and mail both to: Texas Lottery Commission,
Post Ofce Box 16600, Austin, Texas 78761-6600. The risk of send-
ing a ticket remains with the claimant. In the event that the claim is
not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notied promptly.
D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufcient amount from the winnings of a person who has
been nally determined to be:
1. delinquent in the payment of a tax or other money collected by the
Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;
2. delinquent in making child support payments administered or col-
lected by the Attorney General;
3. delinquent in reimbursing the Texas Health and Human Services
Commission for a benet granted in error under the food stamp pro-
gram or the program of nancial assistance under Chapter 31, Human
Resources Code;
4. in default on a loan made under Chapter 52, Education Code; or
5. in default on a loan guaranteed under Chapter 57, Education Code.
E. If a person is indebted or owes delinquent taxes to the State, other
than those specied in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.
2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a nal determination by the Executive
Director, under any of the following circumstances:
A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;
B. if there is any question regarding the identity of the claimant;
C. if there is any question regarding the validity of the ticket presented
for payment; or
D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No lia-
bility for interest for any delay shall accrue to the benet of the claimant
pending payment of the claim.
2.5 Payment of Prizes to Persons Under 18. If a person under the age
of 18 years is entitled to a cash prize of less than $600 from the "MYS-
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TERY MONEY" Instant Game, the Texas Lottery shall deliver to an
adult member of the minor’s family or the minor’s guardian a check or
warrant in the amount of the prize payable to the order of the minor.
2.6 If a person under the age of 18 years is entitled to a cash prize of
more than $600 from the "MYSTERY MONEY" Instant Game, the
Texas Lottery shall deposit the amount of the prize in a custodial bank
account, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.
2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military person-
nel as set forth in Texas Government Code §466.408. Any prize not
claimed within that period, and in the manner specied in these Game
Procedures and on the back of each ticket, shall be forfeited.
2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of tickets ordered. The number of actual prizes available
in a game may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.
3.0 Instant Ticket Ownership.
A. Until such time as a signature is placed upon the back portion of an
Instant Game ticket in the space designated, a ticket shall be owned by
the physical possessor of said ticket. When a signature is placed on the
back of the ticket in the space designated, the player whose signature
appears in that area shall be the owner of the ticket and shall be entitled
to any prize attributable thereto. Notwithstanding any name or names
submitted on a claim form, the Executive Director shall make payment
to the player whose signature appears on the back of the ticket in the
space designated. If more than one name appears on the back of the
ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.
B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.
4.0 Number and Value of Instant Prizes. There will be approximately
4,080,000 tickets in the Instant Game No. 726. The approximate num-
ber and value of prizes in the game are as follows:
A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.
5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 726 with-
out advance notice, at which point no further tickets in that game may
be sold.
6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 726, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC Chapter 401, and all





Filed: May 9, 2006
North Central Texas Council of Governments
Request for Proposals for the Development of the North Central
Texas Regional Public Transportation Coordination Plan
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This request by the North Central Texas Council of Governments
(NCTCOG) for consultant services is led under the provisions of
Government Code, Chapter 2254.
The North Central Texas Council of Governments (NCTCOG) is re-
questing written proposals from consultant rms to assist in the de-
velopment of the North Central Texas Regional Public Transportation
Coordination Plan. The general project scope calls for a consultant to
conduct survey(s), research, collect and compile supporting data, and
assist in the development of a plan for coordinated public transporta-
tion services in the urban and rural areas of the 16-county North Central
Texas region. The Plan will meet the requirements of Chapter 461 of
the Texas Transportation Code, including the identication of short-
and long-term strategies that can be implemented in the North Central
Texas region to achieve a more coordinated and efcient transporta-
tion system. The project will be funded through the 2005-2007 Unied
Planning Work Program for Regional Transportation Planning. No en-
gineering services will be required on this project.
Due Date
Proposals must be received no later than 5 p.m., Central Daylight Time,
on Friday, June 9, 2006, to Michelle Bloomer, Principal Transportation
Planner, North Central Texas Council of Governments, 616 Six Flags
Drive, Arlington, Texas 76011 or P.O. Box 5888, Arlington, Texas
76005-5888. For copies of the Request for Proposals, contact Therese
Bergeon, at (817) 695-9267.
Contract Award Procedures
The rm or individual selected to perform these activities will be rec-
ommended by a Consultant Selection Committee (CSC). The CSC will
use evaluation criteria and methodology consistent with the scope of
services contained in the Request for Proposals. The NCTCOG Ex-
ecutive Board will review the CSC’s recommendations and, if found
acceptable, will issue a contract award.
Regulations
NCTCOG, in accordance with Title VI of the Civil Rights Act of 1964,
78 Statute 252, 41 United States Code 2000d to 2000d-4; and Title 49,
Code of Federal Regulations, Department of Transportation, Subtitle
A, Ofce of the Secretary, Part 1, Nondiscrimination in Federally As-
sisted Programs of the Department of Transportation issued pursuant to
such act, hereby noties all proposers that it will afrmatively assure
that in regard to any contract entered into pursuant to this advertise-
ment, disadvantaged business enterprises will be afforded full oppor-
tunity to submit proposals in response to this invitation and will not be
discriminated against on the grounds of race, color, sex, age, national




North Central Texas Council of Governments
Filed: May 10, 2006
Public Utility Commission of Texas
Announcement of Application for an Amendment to a
State-Issued Certicate of Franchise Authority
The Public Utility Commission of Texas received an application on
May 2, 2006, for an amendment to a state-issued certicate of franchise
authority (CFA), pursuant to §§66.001 - 66.016 of the Public Utility
Regulatory Act (PURA). A summary of the application follows.
Project Title and Number: Application of Time Warner Cable San An-
tonio, L.P. to Amend its State-Issued Certicate of Franchise Authority,
Project Number 32673 before the Public Utility Commission of Texas.
Information on the application may be obtained by contacting the Pub-
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477. Hearing and speech-impaired individuals with text tele-
phone (TTY) may contact the commission at (512) 936-7136 or toll





Public Utility Commission of Texas
Filed: May 8, 2006
Announcement of Application for an Amendment to a
State-Issued Certicate of Franchise Authority
The Public Utility Commission of Texas received an application on
May 2, 2006, for an amendment to a state-issued certicate of franchise
authority (CFA), pursuant to §§66.001 - 66.016 of the Public Utility
Regulatory Act (PURA). A summary of the application follows.
Project Title and Number: Application of Southwestern Bell Tele-
phone, L.P., doing business as SBC Texas, to Amend its State-Issued
Certicate of Franchise Authority, Project Number 32675 before the
Public Utility Commission of Texas.
Information on the application may be obtained by contacting the Pub-
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477. Hearing and speech-impaired individuals with text tele-
phone (TTY) may contact the commission at (512) 936-7136 or toll





Public Utility Commission of Texas
Filed: May 8, 2006
Announcement of Application for Amendment to a
State-Issued Certicate of Franchise Authority
The Public Utility Commission of Texas received an application on
May 5, 2006, to amend a state-issued certicate of franchise authority
(CFA), pursuant to §§66.001- 66.016 of the Public Utility Regulatory
Act (PURA). A summary of the application follows.
Project Title and Number: Application of GTE Southwest Incorpo-
rated, doing business as Verizon Southwest, to Amend its State-Issued
Certicate of Franchise Authority, Project Number 32683 before the
Public Utility Commission of Texas.
Information on the application may be obtained by contacting the Pub-
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477. Hearing and speech-impaired individuals with text tele-
phone (TTY) may contact the commission at (512) 936-7136 or toll
free at 1-800-735-2989. All inquiries should reference Project Num-
ber 32683.




Public Utility Commission of Texas
Filed: May 9, 2006
Announcement of Application for Amendment to a
State-Issued Certicate of Franchise Authority
The Public Utility Commission of Texas received an application on
May 5, 2006, to amend a state-issued certicate of franchise authority
(CFA), pursuant to §§66.001 - 66.016 of the Public Utility Regulatory
Act (PURA). A summary of the application follows.
Project Title and Number: Application of Marcus Cable Associates,
L.L.C., doing business as Charter Communications, to Amend its State-
Issued Certicate of Franchise Authority, Project Number 32684 be-
fore the Public Utility Commission of Texas.
Information on the application may be obtained by contacting the Pub-
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477. Hearing and speech-impaired individuals with text tele-
phone (TTY) may contact the commission at (512) 936-7136 or toll





Public Utility Commission of Texas
Filed: May 9, 2006
Notice of Application for an Amendment to the Designation as
an Eligible Telecommunications Provider
Notice is given to the public of an application led with the Public Util-
ity Commission of Texas on May 2, 2006, to amend an eligible telecom-
munications provider (ETP) designation pursuant to P.U.C. Substantive
Rule §26.417.
Docket Title and Number: Application of PTCI for an Amendment
to its Designation as an Eligible Telecommunications Provider (ETP).
Docket Number 32676.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at P.O. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free
at 1-888-782-8477 no later than June 8, 2006. Hearing and speech-
impaired individuals with text telephones (TTY) may contact the com-
mission at (512) 936-7136 or toll free at 1-800-735-2989. All com-




Public Utility Commission of Texas
Filed: May 8, 2006
Notice of Application for an Electric Service Area Exception
in Kerr County, Texas
Notice is given to the public of the ling with the Public Utility Com-
mission of Texas (commission) of an application led on May 5, 2006,
for an amendment to certicated service area boundaries within Kerr
County, Texas.
Docket Style and Number: Joint Application of Kerrville Public Util-
ity Board and Bandera Electric Cooperative, Incorporated for a Certi-
cate of Convenience and Necessity for a Service Area Exception within
Kerr County. Docket Number 32687.
The Application: Kerrville Public Utility Board requests a service area
exception to serve Phase 10 of the Comanche Trace Subdivision. Ban-
dera Electric Cooperative, Incorporated is in full agreement with the
territory amendment and agrees to relinquish its right to serve Phase
10 of the Comanche Trace Subdivision.
Persons wishing to comment on the action sought or intervene should
contact the Public Utility Commission of Texas no later than May 26,
2006, by mail at P. O. Box 13326, Austin, Texas 78711-3326, or by
phone at (512) 936-7120 or toll-free at 1-888-782-8477. Hearing and
speech-impaired individuals with text telephone (TTY) may contact
the commission at (512) 936-7136 or use Relay Texas (toll-free) 1-800-




Public Utility Commission of Texas
Filed: May 9, 2006
Notice of Application for Approval of a Nodal Market
Implementation Surcharge and Request for Interim Relief
On May 5, 2006, the Electric Reliability Council of Texas, Incorporated
(ERCOT) led with the Public Utility Commission of Texas (commis-
sion) its Application for Approval of a Nodal Market Implementation
Surcharge and Request for Interim Relief.
ERCOT led this application to initiate the process of establishing a
funding mechanism for the implementation of a Nodal Market within
ERCOT. ERCOT states the surcharge is necessary in order to provide
funds to acquire the personnel, software, equipment, training, and ser-
vices necessary to develop and implement a reliable Nodal Market. An
interim Nodal Surcharge of $0.0663 per MWh to be effective in June
2006 is requested, and ERCOT proposes the Nodal Surcharge initially
be assessed to all market participants. The effective date for the perma-
nent Nodal Surcharge is upon approval by the commission. ERCOT
proposes that the commission establish a procedural framework that
would facilitate changes in the amount of the Nodal Surcharge.
Persons who wish to intervene or comment should contact the Pub-
lic Utility Commission of Texas by mail at P. O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477. Hearing and speech-impaired individuals with text tele-
phone (TTY) may contact the commission at (512) 936-7136 or toll
free at 1-800-735-2989. All comments and interventions should refer-
ence Docket Number 32686.
ERCOT has posted notice and a copy of its application on its web-
site at http://www.ercot.com/about/governance/legal_notices.html. In-
terested parties may also access ERCOT’s application through the Pub-
lic Utility Commission’s web site at http://www.puc.state.tx.us under
Docket Number 32686 - Application of the Electric Reliability Coun-
cil of Texas for Approval of a Nodal Market Implementation Surcharge
and Request for Interim Relief.
TRD-200602581
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Adriana A. Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: May 9, 2006
Notice of Application for Sale, Transfer, or Merger
Notice is given to the public of a joint application for sale, transfer,
or merger led with the Public Utility Commission of Texas on May
1, 2006, pursuant to the Public Utility Regulatory Act, Texas Utilities
Code Annotated §§14.101, 36.001, and 37.154 (Vernon 1998 & Sup-
plement 2005) (PURA).
Docket Style and Number: Joint Application of AEP Texas North
Company (AEP North), Mutual Energy SWEPCO, LP (ME SPP),
and Southwestern Electric Power Company (SWEPCO) (collectively,
Applicants) for Approval to Transfer Facilities and Customer Service
Obligation; and for Approval of Tariffs, Docket Number 32672.
The Application: This transaction involves the transfer of all of AEP
North’s transmission, distribution, and general plant facilities located
in the Southwest Power Pool (SPP) area to SWEPCO. The transaction
will result in the transfer of approximately 7,000 customers currently
served by ME SPP to SWEPCO, includes the transfer to SWEPCO of
AEP North’s certicated service area that contains those customers, or
the transfer of all rights and obligations to serve current and future cus-
tomers therein. The service area is located in all or parts of Childress,
Collingsworth, Donley, Hall, and Wheeler Counties.
Applicants propose continuation of the existing ME SPP base rates in a
new SWEPCO tariff, implementation of a new rider in SWEPCO’s tar-
iff to allow for recovery of all costs arising from the proposed transfer,
revision of the Net Merger Savings and Rate Reduction riders approved
in 2000, and implementation of a fuel recovery plan. All customers and
classes of customers of ME SPP will be affected by the approval of this
application.
Persons who wish to intervene in the proceeding or comment upon the
action sought should contact the Public Utility Commission of Texas,
P.O. Box 13326, Austin, Texas 78711-3326, or call the commission’s
Ofce of Customer Protection at (512) 936-7120 or (888) 782-8477.
Hearing-and speech-impaired individuals with text telephones (TTY)
may contact the commission at (512) 936-7136 or use Relay Texas





Public Utility Commission of Texas
Filed: May 8, 2006
Public Notice of CCN Holders Filing Requirements in Order to
Calculate the Weighted Statewide Average Composite Usage
Sensitive Intrastate Switched Access Rates
The Public Utility Commission of Texas (commission) is required to
recalculate the weighted statewide average composite usage sensitive
intrastate switched access rates pursuant to P.U.C. Substantive Rule
§26.223. In order to calculate the statewide average, CCN holders
are required to submit updated intrastate switched access data. There-
fore, all CCN holders must provide the following intrastate data to the
commission as a compliance ling pursuant to P.U.C. Substantive Rule
§26.223(f)(2) by Thursday, June 1, 2006:
(A) The current tariffed rate for originating and terminating common
carrier line (CCL).
(B) The current tariffed rate for originating and terminating local
switching (LS).
(C) The current tariffed rate for originating and terminating transport
(TR).
(D) The current tariffed rate for originating and terminating tandem
switching (TS).
(E) The current average per minute rate for originating and terminating
tandem switch transport (TST).
(F) The current originating and terminating tariffed rate(s) for any other
usage sensitive intrastate switched access rate element(s).
(G) The total actual originating and terminating MOUs for the most
recent 12-month period for each rate element in subparagraphs (A) -
(F) of this paragraph. The most recent 12-month period is dened as
the 12 months ending March 31, 2006.
SWBT, Verizon, and Sprint Centel/United compliance lings should
also include the originating and terminating revenues and minutes of
use from direct transport and entrance facilities for the most recent
12-month period. The most recent 12-month period is dened as the
12 months ending March 31, 2006.
CCN holders’ compliance lings should be led in Project Number
32679 no later than June 1, 2006.
Questions concerning this notice should be referred to John Costello,
Senior Policy Specialist, Infrastructure Reliability Division at (512)
936-7377 or James Kelsaw, Senior Network Analyst, Infrastructure
Reliability Division at (512) 936-7338. Hearing and speech-impaired





Public Utility Commission of Texas
Filed: May 8, 2006
Public Notice of Informational Workshop Regarding Data
Request for the Report to the 80th Legislature on the Scope of
Competition in the Telecommunications Market
The Public Utility Commission of Texas (commission) will hold a
workshop regarding the second data request for the Report to the 80th
Legislature on the Scope of Competition in the Telecommunications
Market on Tuesday, June 20, 2006 at 9:00 a.m. in Hearing Room
Gee, located on the 7th oor of the William B. Travis Building, 1701
North Congress Avenue, Austin, Texas 78701. Project number 32529
has been assigned to this proceeding. At this workshop, commission
staff will discuss the ling requirements for all certicated telecom-
munication utilities (CTUs), review the various forms to be led,
answer questions regarding the proper completion of the data request
forms, explain the ling of condential documents pursuant to the
commission’s Procedural Rules, and discuss other relevant matters.
The workshop is expected to conclude at noon.
This workshop is intended to be informational only. Commission
staff will not discuss or entertain questions regarding any substantive
changes or additions to the forms.
Questions concerning the workshop or this notice should be referred
to Rick Talbot at (512) 936-7257 or Randy Klaus at (512) 936-7456.
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Hearing and speech-impaired individuals with text telephones (TTY)




Public Utility Commission of Texas
Filed: May 8, 2006
Public Notice of Proceeding to Determine the Information to
be Included in the Transition to Competition Filing of Entergy
Gulf States, Inc.
In accordance with Public Utility Regulatory Act (PURA) §39.452(g),
Entergy Gulf States, Inc. (EGSI) must prepare a transition to competi-
tion plan and le it with the Public Utility Commission of Texas (com-
mission) not later than the earlier of January 1, 2007 or the 90th day af-
ter the date the applicable power region is certied by the commission.
Since no power region has been certied for EGSI, January 1, 2007 ap-
pears to be the deadline for EGSI’s transition to competition plan ling.
PURA §39.452(g)(3) species that EGSI’s January 1, 2007 transition
to competition plan must include "any other additional information or
provisions that the commission may require." There are at least two
nearby power regions that EGSI could seek to join; the Electric Relia-
bility Council of Texas (ERCOT) or the Southwest Power Pool (SPP).
Depending upon which options is chosen, the scope, timing, and cost
of the transition to competition plan could vary considerably. To date,
the commission has not been presented with sufcient information to
enable it to determine whether ERCOT or SPP would present the bet-
ter option for the development of customer choice in EGSI’s service
territory. In order to assure that the commission has sufcient informa-
tion to evaluate the choice of power region and the stages and costs of
EGSI’s transition to competition plan, the commission has decided to
seek additional input from other market participants, Texas ratepayers,
and EGSI concerning the information that should be included as part
of EGSI’s January 2007 transition to competition ling.
The commission seeks comment on whether the following types of in-
formation would be relevant and could be developed:
* the cost and timeframe for necessary transmission infrastructure de-
velopment;
* production cost comparisons between the SPP and ERCOT options;
* necessary protocol development in the SPP;
* regulatory lings that may be required in Texas or other jurisdictions;
* impact on the commission’s jurisdiction; and/or
* impact on existing wholesale contracts with other Texas entities.
The commission invites public comment on this proposed list of in-
formation to be included with EGSI’s ling under PURA §39.452(g),
as well as suggestions on any items that should be deleted or added
to this preliminary list. The commission requests that any comments
identify the proposed information with specicity and provide an ex-
planation for why such information would be relevant for evaluation
of the transition to competition plan. If items are proposed for dele-
tion, the comments should fully explain the reason for such deletion
and identify any alternate sources of information that may be available
to address the commission’s concerns.
Written comments concerning the above-listed information and any
other information requested should be led by Friday, June 9, 2006.
Interested persons should submit 16 copies of their comments to the
commission’s Filing Clerk, Public Utility Commission of Texas, 1701
North Congress Avenue, P.O. Box 13326, Austin, Texas 78711-3326.
All responses should reference Project Number 32217.
Questions concerning this notice should be referred to Patrick J. Sul-
livan, Staff Attorney, Legal Division, (512) 936-7125. Hearing and
speech-impaired individuals with text telephones (TTY) may contact




Public Utility Commission of Texas
Filed: May 8, 2006
The University of Texas System
Request for Information (RFI) (Outside Counsel - September
1, 2006 to August 31, 2008)
In accordance with the provisions of Texas Government Code, Chapter
2254, The University of Texas System (U.T. System) requests infor-
mation from law rms interested in representing U.T. System and its
institutions in the areas of law described below. U.T. System, located
in Austin, governs six health institutions (located in Dallas, Galveston,
Houston, San Antonio, and Tyler) and nine academic institutions (lo-
cated in Arlington, Austin, Brownsville, Dallas, Edinburg, El Paso,
Midland-Odessa, San Antonio, and Tyler). This RFI is issued to estab-
lish a referral list from which U.T. System, by and through its Ofce of
General Counsel, will select appropriate counsel for representation of
U.T. System and its institutions on specic matters as the need arises
during the timeframe beginning September 1, 2006 to August 31, 2008.
U.T. System invites responses to this RFI from qualied rms for the
provision of legal services under the direction and supervision of the
U. T. System’s Ofce of General Counsel. Subject to approval by the
Texas Attorney General, U.T. System will engage outside counsel with
experience in the following areas of law:
Communications (FCC): Representation and advice regarding commu-
nications law, noncommercial broadcast issues, First Amendment, and
broadcast journalism legal issues, including but not limited to prepar-
ing, ling, prosecuting, maintaining, and renewing various permits,
licenses, and license applications with the Federal Communications
Commission (FCC).
Corporate Law: Representation and advice regarding corporate and se-
curities transactions and regulations, including but not limited to entity
formation, such as corporations, joint ventures, limited partnerships,
limited liability companies, 501(c)(3) corporations, and public-private
partnerships; drafting and ling entity documents; ling for certicates
of authority to transact business in other states; and private equity in-
vesting.
Employment Law: Representation and advice regarding complex em-
ployment law issues.
Federal ESEA: Representation and advice regarding implementation
of the Elementary and Secondary Education Act (ESEA), including but
not limited to assistance on U.T. System K-16 initiative; funding ows
from ESEA; making appropriate contact with federal and state of-
cials; presentations to U. T. System and institution personnel regarding
the U.T. System initiative; and presentations to the Texas Legislature,
foundations, Regents, and others concerning the legal and practical as-
pects of the K-16 initiative.
Health Law: Representation and advice regarding billing; clinical re-
search contracting; Health Insurance Portability and Accountability
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Act (HIPAA); regulatory compliance; and other general health law
matters.
Immigration Law: Representation and advice regarding immigration
law matters, including but not limited to petitioning for nonimmigrant
visas (including H-1Bs); petitioning for employer sponsored perma-
nent residence; representation before the Department of Labor, includ-
ing labor condition applications, labor certications, Program Elec-
tronic Review Management (PERM) complying with the Student and
Exchange Visitor Information System (SEVIS) requirements; impact
of homeland security issues on immigration law; and interaction with
and representation before applicable U.S. governmental agencies, in-
cluding the Department of Homeland Security and the Department of
Labor, as well as the U. T. System Ofce of General Counsel, U. T.
System institutions’ international ofces, and human resources ofces.
Outside counsel should be admitted to practice before all United States
District Courts in Texas.
Intellectual Property (IP)Matters: Representation and advice regarding
intellectual property matters, including but not limited to preparing,
ling, prosecuting, and maintaining patent applications in the United
States and other countries; securing copyright protection for computer
software; preparing, ling, and prosecuting applications to register
trademarks and service marks in the United States and other countries;
complex licensing transactions; and all other related matters.
Litigation - General: Representation and advice regarding complex liti-
gation matters, including but not limited to employment litigation, real
estate litigation, wills and estate litigation, Texas Public Information
Act litigation, and commercial and creditors’ rights litigation.
Litigation - IP: Representation and advice regarding all intellectual
property matters, including but not limited to pursuit of litigation
against infringers of U. T. System intellectual property rights and
defense of any intellectual property related claims.
Public School Law: Representation and advice to U.T. Austin regard-
ing public school law issues regarding the University Charter School
and The University of Texas Elementary School.
Radio, Television, and Film Matters: Represent and advise the College
of Communication at U. T. Austin regarding the creation and operation
of legal entities designed to support, enhance, nance, and otherwise
contribute to the lm program and to prepare and le appropriate doc-
umentation to evidence the legal affairs of such entities as well as other
related matters.
Real Estate and Finance Transactions: Representation and advice re-
garding acquisitions, dispositions, eminent domain, nancings, entity
formation (joint ventures, limited partnerships, limited liability compa-
nies, real estate investment trusts, business trusts), securitization, leas-
ing, construction contracting, and workouts and restructurings.
Real Estate and Oil & Gas Transactions Outside the State of Texas:
Representation and advice regarding real estate and oil and gas trans-
actions, including but not limited to litigation or hearings related to oil,
gas, or other mineral interests that are located outside the State of Texas
and that are either owned by or proposed to be given to U. T System
or one of its institutions; and litigation or hearings related to real estate
interests and trust, estate, and probate matters that are located outside
the State of Texas and that are either owned by or proposed to be given
to U.T. System or one of its institutions.
Tax-Exempt Bond Matters: Public, tax-exempt bond issuance is con-
ducted under two major programs and is rated by three major rating
agencies. Bonds are issued under authority granted the U. T. System
in Article VII, §18 of the Texas Constitution (Permanent University
Fund). A exible rate note program is frequently used to raise new
funds in support of the U.T. System’s $4.3 billion Capital Improvement
Program. The exible rate note program is currently authorized up to
a maximum of $400 million and has $100 million outstanding. During
the 2007 scal year, one such note sale is anticipated in the approxi-
mate amount of $150 million. Fixed rate bond sales occur every two
to three years in the amount of approximately $250 million to refund
exible rate notes. Advance refunding of Permanent University Fund
bonds are conducted periodically based on potential savings opportuni-
ties. Under authority granted in Chapter 55, Texas Education Code and
Chapters 1207 and 1371, Texas Government Code, and other applicable
laws, the U.T. System issues revenue bonds for capital improvements.
The U.T. System employs a revenue bond program that offers a com-
bined pledge of all legally available revenues with certain exceptions
(the "Revenue Financing System"). Commercial paper programs are
generally used for interim nancing with long-term bonds sold to pro-
vide more permanent nancing. These long-term bonds, which may
be either xed rate or variable rate, may be combined with interest rate
swap agreements pursuant to International Swaps and Derivatives As-
sociation, Inc. (ISDA) master swap agreements. The tax-exempt com-
mercial paper program is presently authorized up to $750 million and
has approximately $330 million outstanding. The taxable commercial
paper program is presently authorized up to $50 million and has ap-
proximately $10 million outstanding. Advance refunding of bonds, in-
terest rate swaps, and escrow restructures of previously defeased bonds,
based on market conditions, may be expected. Federal tax related mat-
ters regarding bonds issued by the U.T. System, including strategies
and management practices in the conduct of an exempt debt program
requires a close working relationship with bond counsel. In addition,
the U. T. System works with counsel regarding the preparation of the
annual Securities and Exchange Commission lings. Contact is fre-
quent, particularly regarding the Revenue Financing System program
due to the frequency of debt issuance.
Tax Matters: Representation and advice regarding state taxes, state
pension issues and plans available only to universities, and regarding
federal income, estate, gift, employment, and excise taxes, including
but not limited to matters regarding: taxation of any kind, including tax
liens, tax garnishments, tax levies, tax assessments, tax valuations, as
well as summonses, subpoenas, and discovery relating to tax matters;
tax audits; appeals of tax issues; tax hearings before administrative law
judges and magistrates; appeals to Internal Revenue Service (IRS) ap-
peals ofcers, district court, U.S. Tax Court, U.S. District Court, U.S.
Court of Claims, and other venues on tax matters; employee bene-
ts such as Internal Revenue Code (I.R.C.) §125 cafeteria plans, the
Texas Optional Retirement Program, Internal Revenue Code(I.R.C.)
§§403(b), 415(m), and 457(a), 457(b), and 457(f) plans; income tax
matters, including unrelated business income tax as it relates to uni-
versities; federal tax matters regarding compensation issues related to
university hospitals and physicians; interaction with and representation
before the IRS and other taxing authorities in any tax controversy; and
charitable fundraising activities. Although outside counsel will not be
required to prepare the System tax return, it will be required to give
legal advice on issues relating to the ling of tax returns and the appro-
priate treatment of tax matters on such returns. Outside counsel should
be admitted to practice before the Texas district courts, the U.S. Tax
Court, the U.S. District Court, and the U.S. Court of Claims.
UTIMCO Oversight: Representation and advice to the U.T. System
Board of Regents regarding the discharge of its duciary duties in man-
aging the investment funds under its control by responding to the more
complex legal questions that arise in investment management areas,
including questions regarding compliance with the intent behind Sar-
banes-Oxley duties and responsibilities; and to the Ofce of General
Counsel and the Ofce of Finance in their provision of enhanced over-
sight over the University of Texas Investment Management Company.
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Utility Matters: Representation and advice in utility matters, including
but not limited to natural gas, electric, and telecommunications mat-
ters, including reviewing contracts, conducting research, rendering le-
gal opinions, pursuing litigation, and handling other utility-related le-
gal matters.
Responses: Responses to this RFI should include at least the following
information: (1) a description of the rm’s or attorney’s qualications
for performing the legal services, including the rm’s prior experience
in the specic area of law for which the rm is responding; (2) the ex-
pertise, including scientic or technical, of the attorneys that would be
assigned to work on such matters; (3) the submission of fee information
in the form of a range of hourly rates (not to exceed $500 per hour) for
each billing class of personnel who may be assigned to perform services
in relation to U.T. System’s matter and/or a proposed at fee or other
fee arrangement directly related to the achievement of specic goals
and cost controls; (4) a description of the efforts made by the rm to
encourage and develop the participation of minorities and women in
the provision both of the rm’s legal services generally and the spe-
cic areas of law in particular; (5) disclosures of conicts of interest
(identifying each and every matter in which the rm has, within the
past calendar year, represented any entity or individual with an interest
adverse to the U.T. System or to the State of Texas, or any of its boards,
agencies, commissions, universities, or elected or appointed ofcials);
(6) the rm’s agreement with the billing guidelines, which among other
things sets forth the allowable billable expenses; and (7) conrmation
of willingness to comply with policies, directives, and guidelines of the
U.T. System and the Attorney General of the State of Texas. Responses
will be reviewed by U. T. System and the UT System institutions. You
will be contacted via e-mail if the U.T. System or a U.T. System insti-
tution chooses to contract with your rm for outside counsel services.
Format and Person to Contact: Responses are to be completed online
at https://www.utsystem.edu/LegalRFIResponse. Please do not for-
ward any materials directly to U.T. System. Questions should be ad-
dressed to Barry D. Burgdorf, Vice Chancellor and General Counsel,
Ofce of General Counsel, The University of Texas System and sent
to bhurst@utsystem.edu.
Deadline for Submission of Response: All responses must be com-
pleted and submitted to the Ofce of General Counsel of U. T. System




Counsel and Secretary to the Board of Regents
The University of Texas System
Filed: May 9, 2006
Texas Water Development Board
Applications Received
Pursuant to the Texas Water Code, §6.195, the Texas Water Develop-
ment Board provides notice of the following applications received by
the Board:
Wharton County, 1421 Wells Branch Parkway, Suite 104, Austin,
Texas 78660, received February 1, 2006, application for nancial
assistance in the amount of $2,500,000 from the Texas Water Devel-
opment Funds.
City of East Tawakoni, 288 Briggs Blvd., East Tawakoni, Texas 75472-
7140, received March 31, 2006, application for nancial assistance in
the amount of $1,250,000 from the Drinking Water State Revolving
Fund.
Brazos River Authority, Texas P.O. Box 7555, Waco, Texas 76714,
received August 23, 2005, application for nancial assistance in an
amount not to exceed $3,230,000 from the State Participation Program.
City of La Joya, 100 West Highway 83, La Joya, Texas 78560, received
January 6, 2006, application for nancial assistance in the total amount
of $6,720,000 from the Clean Water State Revolving Fund.
City of Dayton, 117 Cook Street, Dayton, Texas 77535, received
March 28, 2006, application for nancial assistance in the amount of
$8,500,000 from the Clean Water State Revolving Fund.
City of Cockrell Hill, 4125 West Clarendon, Cockrell Hill, Texas
75211, received February 14, 2006, application for nancial assistance
in the amount of $1,875,000 from the Drinking Water State Revolving
Fund.
Thornhill Group, Inc., 1104 South Mays Street, Suite 208, Round
Rock, Texas 78664, received April 3, 2006, application for nancial
assistance for the Yegua-Jackson Aquifer from the Research and
Planning Fund.
LBG-Guyton Associates, 1101 South Capital of Texas Highway, Suite
B-220, Austin, Texas 78746, received April 3, 2006, application for
nancial assistance for the Yegua-Jackson Aquifer from the Research
and Planning Fund.
INTERA, Incorporated, 9111-A Research Boulevard, Austin, Texas
78758, received April 3, 2006, application for nancial assistance for
the Yegua-Jackson Aquifer from the Research and Planning Fund.
Daniel B. Stephens and Associates, Inc., 6020 Academy NE, Suite 100,
Albuquerque, New Mexico 87109, received April 3, 2006, application
for nancial assistance for the Yegua-Jackson Aquifer from the Re-
search and Planning Fund.
Ofce of Sponsored Projects, Box 7726, University Station, Austin,
Texas 78713, received April, 2006, application for nancial assistance
for the Yegua-Jackson Aquifer from the Research and Planning Fund.
MFG, Inc., 4087 Spicewood Springs Road, Building IV, First Floor,
Austin, Texas 78759, received April 3, 2006, application for nancial
assistance for the Llano Uplift Aquifer from the Research and Planning
Fund.
Daniel B. Stephens and Associates, Inc., 6020 Academy NE, Suite 100,
Albuquerque, New Mexico 87109, received April 3, 2006, application
for nancial assistance for the Llano Uplift Aquifer from the Research
and Planning Fund.
R.W. Harden & Associates, Inc., 3409 Executive Center Drive, Suite
226, Austin, Texas 78731, received April 3, 2006, application for nan-





Texas Water Development Board
Filed: May 3, 2006
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How to Use the Texas Register
Information Available: The 14 sections of the Texas
Register represent various facets of state government.
Documents contained within them include:
Governor - Appointments, executive orders, and
proclamations.
Attorney General - summaries of requests for opinions,
opinions, and open records decisions.
Secretary of State - opinions based on the election laws.
Texas Ethics Commission - summaries of requests for
opinions and opinions.
Emergency Rules- sections adopted by state agencies on
an emergency basis.
Proposed Rules - sections proposed for adoption.
Withdrawn Rules - sections withdrawn by state agencies
from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication
date.
Adopted Rules - sections adopted following public
comment period.
Texas Department of Insurance Exempt Filings -
notices of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.
Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.
Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.
Transferred Rules- notice that the Legislature has
transferred rules within the Texas Administrative Code from
one state agency to another, or directed the Secretary of State to
remove the rules of an abolished agency.
In Addition - miscellaneous information required to be
published by statute or provided as a public service.
Review of Agency Rules - notices of state agency rules
review.
Specific explanation on the contents of each section can be
found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.
How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 30 (2005) is cited
as follows: 30 TexReg 2402.
In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “30
TexReg 2 issue date,” while on the opposite page, page 3, in
the lower right-hand corner, would be written “issue date 30
TexReg 3.”
How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Register office, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, the Texas Administrative Code,
section numbers, or TRD number.
Both the Texas Register and the Texas Administrative
Code are available online through the Internet. The address is:
http://www.sos.state.tx.us. The Register is available in an .html
version as well as a .pdf (portable document format) version
through the Internet. For website subscription information, call
the Texas Register at (800) 226-7199.
Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation
of all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.
The TAC volumes are arranged into Titles and Parts (using
Arabic numerals). The Titles are broad subject categories into
which the agencies are grouped as a matter of convenience.
Each Part represents an individual state agency.
The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), and West Publishing Company (1-
800-328-9352).













31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation
How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the citation 1
TAC §27.15: 1 indicates the title under which the agency
appears in the Texas Administrative Code; TAC stands for the
Texas Administrative Code; §27.15 is the section number of
the rule (27 indicates that the section is under Chapter 27 of
Title 1; 15 represents the individual section within the chapter).
How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to the Texas Register (January 21, April 15,
July 8, and October 7, 2005). If a rule has changed during the
time period covered by the table, the rule’s TAC number will
be printed with one or more Texas Register page numbers, as
shown in the following example.
TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Department of Human Services
40 TAC §3.704..............950, 1820
The Table of TAC Titles Affected is cumulative for each
volume of the Texas Register (calendar year).
